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Overview of Municipal Strategy on
Great Bay Restoration Great Bay Impairments

= Decline in Eelgrass

= Decline in Oyster Population
= Increase in Macroalgae

= Low DO in Tidal Rivers

In 2007, 137 acres of
macroalgae covered

Eelgrass and RO Macroalgae Proliferation
eelgrass habitat in

Macroalgae Brort o)

in Great Bay

in 2007 Eelgrass cover decline
(since 1996) and
macroalgae proliferation
(shown here in 2007) are
consistent with current
nitrogen concentrations
exceeding sustainable
levels.

DES applied a 10-20%
margin of safety to the
median TN concentration
in GB (0.42 mg N/L in
2003-2008) to set an
upper bound threshold

J Kilometers for negative effects of Macroalgae mats (Ulva and Gracilaria) in Great Bay near Lubberland
v Creek. Photo credit: Jeremy Neddleton (2008
0.34-0.38 mg N/L. CERHLISCEE on (2008)

Figure 18 from NH DES (2009).

Standing Stock of Adult Oysters The Great Bay Municipal Coalition

(>80 mm) in the Great Bay Estuary

(Piscataqua Region — Estuaries Partnership, 2009)

Agrees:

That restoration and protection of the
Great Bay is of critical importance

Great Bay is impaired
Treatment plants are part of the solution

Common goal is a healthy
Great Bay




June 2011 MOA Key Findings

There is uncertainty about extent to which nitrogen is causing low
DO and eelgrass impacts (basis of draft numeric criteria)

Additional analysis of causative factors influencing eelgrass decline
macroalgae, transparency and epiphytes needed

Calibrated hydrodynamic model would account for key fate/transport
factors and reduce uncertainty

Adaptive management is required to reduce impairments
Don't rely on draft numeric criteria until additional work is completed

Stay action on draft Exeter Permit until re-analyses of Squamscott
River is complete

Scientific Concerns with Proposed
3 mg/l TN Limitations

Scientific Assumptions Underlying
DES/EPA Actions

Nutrient increases caused excessive plant
growth in the Bay and Tidal Rivers causing
much lower transparency

Eelgrass needs more light reaching the bottom

Controlling TN will allow eelgrass restoration
greatly improving transparency

Controlling TN will Improve River DO

Problem: The Data and Analyses Don’t Support This
Position

12/13/2012

Proposed Coalition Adaptive
Management Plan

Key Facilities Meet 8 mg/l TN within 5 Years
(Ex/Nm/Du — mandatory; Dv/Rc —voluntary; Pm-no)
Fund Oyster Restoration

Fund Macroalgea and System Response Monitoring
Adopt Ordinances to Reduce Nitrogen Runoff
Identify DIN Load Reduction Watershed Target

Will address key ecological concerns faster and more
comprehensively than EPA approach

Proposed Numeric Nitrogen
Criteria for Great Bay Estuary

Results of Data Review for Proposed
Numeric Criteria — FOIA Requests

= No data showing:
= Transparency decrease anywhere in system
= Significant algal increase in Bay or tidal rivers
= Excessive Epiphyte growth in GB, PR, PH
= Low DO caused by high algal levels
= Organic form of TN converts rapidly to DIN
= Eelgrass losses correlated to high nutrient levels
= Macroalgae “problem” existed prior to 2000



Missing Analyses

Confirm TN concentrations control phytoplankton growth
Demonstrate that a reduction in median phytoplankton
concentration will occur and dramatically improver light
penetration

Assessment of other factors that may explain or control
the available light for submerged aquatic vegetation

Confirm that eel grass losses are tied to TN increases

Show that the Chl ‘a’ levels in the estuary arms is cause
of low DO

Confirm that sediment oxygen demand was not the
cause of DO depletion occurring in the estuary arms.

Trend Monitoring Stations for Water
Quality in the Great Bay Estuary

(New Hampshire DES, 2009)

Major Physical Differences in
Sample Locations

m Estuary Mouth — High dilution, deeper, greater
currents, low solids, low color, minimal detention time

] Bay - Moderate dilution, highest detention time, wind
resuspension, eelgrass dominated

m Tidal Rivers — Lowest dilution, turbulent mixing,
stratification, high color, high turbidity

These major physical differences dramatically impact ambient
transparency and DO, completely unrelated to nutrient inputs

12/13/2012

Conceptual Model

The minimum light requirement

attenuation coefficient (Kd) of
0.75 mr* or lower.

Incident light is blocked by:

plankton
-inorganic particles from silt,
clay, or sand
(2) water color*
(3) water itself*
(4) epiphytes on the eelgrass
s

Chesapeake Bay Submerged Aquatic Vegetation Water Quality and Habitat-Based Requirements and Restoration Targets (20§0)

Fundamental Error in DES Evaluation:
Combining Different Habitats
(New Hampshire DES, 2009)

Coastal
O Intermediate
Tributary

Consideration of Factors Influencing Nutrient
Dynamics/Impairment Metric, SAB Report

For criteria that meet EPA’s stated goal of “protecting against environmental
degradation by nutrients,” the underlying causal models must be correct. Hablla!
condition is a cruc|al consideration in this regard (e.q., li

canop cover rolo razer abundance, velocit selmenn pe) t at is
not adequatel ressed in the Guidance. Thus, a major uncertainty inherent in
the Gui ance is accoummg for faclorst at influence biological responses to nutrient

\nputs Addressing this uncertainty requires adequately accounting for these
factors in different types of water oles (at 36,37,

Numeric nutrient criteria developed and implemented without consideration of
site specific conditions can Iea to management actions that may have
negative social and economic and unintended environmental consequences
ww:out additional environmental protection. (at 37)
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Contributions to Kd (PAR) Measured
at the Great Bay Buoy

(From Morriston et al, 2008)

Color — Salinity/Dilution Covary
in GB System —Tidal River Source

Trends Analysis Questions

Does change in nitrogen:chlorophyll ‘a’ correlate
with eelgrass losses?

Measured Chl-a and Secchi Disk
GB Algal Growth Response to at Adams Point (1988-2009) Show

Increased DIN Minimal Transparency Unchanged




12/13/2012

NHPA Eelgrass Monitoring Sites NHPA Eelgrass Monitoring Shows
within the Piscataqua River and Loss Not Related to TN. Kd. Chl a

Little Ba (Nora T. Beem & Frederick T. Short, 2009)
(Nora T. Beem & Frederick T. Short, 2009)

Conclusions of Transparency Macroalgae Sampling Locations
Assessment 9 piing

Eelgrass decline not related to transparency
Eelgrass decline started before minor change in
chlorophyll a

Eelgrass declined even in areas with very low
nitrogen/chl a levels and good transparency
Improbable that this factor triggered eelgrass
losses

Low Tidal River transparency is natural

Macroalgae Growth Pattern Site Near Lamprey River

Lubberland Creek (Sept-Nov.)

Environmental Trends (Nettleton)

Avg TN (mg/t)

Ulva Biomass

——
Mar09  Jul09  Oct09  Jand0  May10  Auglo
Month
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Squamscott River Sampling Locations

Site Near Squamscott River

Depot Road (Sept-Nov.)

Max Biomass (g/M?)
Ave. TN (mg/L)

August 2011 Datasonde Measurements
Newfields

Projecting DIN Improvements under
Adaptive Management

Estimated Exeter River DIN Loads
Rainfall Increased Nutrient Runoff (1990-2010)
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Major Great Bay DIN Loads (1990-2005)

Adaptive Management Plan Meets
Eelgrass Protection Objectives

Total Great Bay DIN Loads (1990-2005)

Summary of New Analyses

Coalition Position R MRS

Reduce TN to 8 mg/l at key facilities impacting Applying unadopted WQS in violation of CWA and
Great Bay/Little Bay — achieves DIN load below implementing regulations
mid-1990 levels; monitor changes Approved impairment listing modifications based on

unadopted WQS
Reduce Exeter algal load to Squamscott (should 4 Q . . )
. . . Imposing “limits of technology” when basic modeling
improve DO); monitor effect

tools are not available to support decision making
Complete hydrodynamic model to better Imposing limits far more restrictive than those selected
understand fate/transport by EPA in similar situations

Fund oyster restoration (transparency benefit)

| | tl [ ordi f h f These actions, plainly violating due process and statutory mandates
mpi em_en ocal ordinances for shoreline will force communities to challenge EPA in all available forums
protection

The only question to resolve

Will EPA defer imposition of a 3 mg/l TN
limitation that was based on an unadopted
state WQS to allow adaptive management
given the documented errors/uncertainties
or are we going to be litigating for the next 5-
10 years?
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MEMO: “EPA Overreach and the Impact on New Hampshire Communities”

Committee on Oversight and Government Reform
Monday, June 4, 2012, at 9:00 A.M.

1. The Environmental Protection Agency (EPA) recently issued controversial draft
permits under the National Pollutant Discharge Elimination System (NPDES) program
to regulate the level of nitrogen discharged into the Great Bay Estuary. The draft
permits are extremely restrictive and costly, were imposed in a manner inconsistent with
usual process, and may be based on questionable science.

a. The Clean Water Act (CWA) was enacted “to restore and maintain the chemical,
physical, and biological integrity of the Nation’s waters.”! To this end, the CWA
prohibits the discharge of any pollutant into the waters of the United States from any
point source, except as authorized by CWA’s specified permitting provisions.?

I.  One such provision is 8 402, which establishes the National Pollutant
Discharge Elimination System (NPDES) program and authorizes the EPA or a
delegated authority, such as a state, to issue permits regulating the discharge
of pollutants into the waters of the United States, subject to certain
conditions.®

1. Each permit is effective for 5 years, at which point it must be
renewed.*

b. To date, the EPA has issued draft renewal NPDES permits for three New Hampshire
communities to limit nitrogen discharge purported to be significantly reducing
eelgrass and oyster populations in the Great Bay Estuary. °

i. The permits propose limiting the amount of nitrogen released from the
communities’ wastewater treatment plants to three milligrams per liter, down
from the current amount of about 20 to 30 milligrams per liter.°

c. To implement the discharge of nitrogen to three milligrams per liter will be extremely
costly for the communities.

; Clean Water Act, 33 U.S.C. §1251.

Id.
% Clean Water Act: National Pollutant Discharge Elimination System, 33 U.S.C. §1342.
*33U.S.C. §1251.
> Thus far, the cities of Exeter, New Market, and Dover have been issued these draft permits. There are a total of
five New Hampshire communities, however, involved in the dispute: Exeter, Newmarket, Dover, Portsmouth, and
Rochester. These communities, which lie in EPA Region 1, have come together to form the Great Bay Municipal
Coalition in hopes of overturning this permit.
® See EPA Region 1 Draft NPDES Permit to Discharge to Waters of the United States, Permit No. NH0101311,
Public Notice No. NH-005-12; Dover City Council, “Dover NPDES Draft Permit” Presentation, available at
http://www.dover.nh.gov/notices_out.htm?id=534; Aaron Davis, “Differences aired over nitrogen in Great Bay,”
Seacoast Online (December 2, 2011), available at http://www.seacoastonline.com/articles/20111202-NEWS-
112020321?cid=sitesearch.



http://www.dover.nh.gov/notices_out.htm?id=534�

i. Collectively, it is estimated that to implement the proposed limits the
communities could incur up to $164 million in initial compliance costs and
annual costs of up to $25 million.”

ii. The annual cost represents an average of approximately $675 per household
served by the combined systems—nearly a 100% increase in current annual
costs per household.

2. New Hampshire’s state legislature has historically determined the applicable water
guality standards (WQS) for the state. However, because the EPA has not delegated to
New Hampshire the authority to administer the NPDES program, parties seeking to
discharge from a pipe or other point source must obtain a NPDES permit issued by the EPA
and comply with the particular standards it sets forth.

a. The state of New Hampshire has, by statute, adopted a “narrative” standard for
nutrient levels in the state’s waters, stating that “waters shall contain no
phosphorous or nitrogen in such concentrations that would impair any existing or
designated uses.”® By adopting this narrative standard, the state legislature elected
not to place a specific numeric threshold on nutrient levels.

i. Therefore, the recent numeric levels of nitrogen actually discharged in to the
Great Bay estuary have traditionally varied between 20 and 30 milligrams per
liter, depending on the community.’

b. Federal regulations state that each state shall review, modify, and adopt appropriate
water quality standards, which are then approved by the EPA before becoming
effective.'® By including a numeric requirement in its draft NPDES permits for a
state that has statutorily adopted a narrative standard, EPA has bypassed the state
legislature and imposed its own requirement.

3. EPA has circumvented the state legislature and violated a number of standard processes
in its issuance of the Great Bay communities’ draft NPDES permits. EPA has elected to use
its authority to override New Hampshire’s statutory water guality standard and insert
its own judgment for that of the state legislature.

a. Federal regulations provide that when a state has not established a numeric water
quality criterion for a nutrient in a concentration that “has a reasonable potential to
cause a violation of narrative water quality standards,” EPA may then establish its
own limitations.**Although it is the role of the state to establish its own water quality
standards, EPA utilized this authority to step in and impose its own stringent
standards based on this loose and obscure requlatory lanquage. There is no concrete

" Applied Economic Research, The Economics of Seacoast Nutrient Removal: Dover, Durham, Exeter, Newmarket,
Portsmouth and Rochester NH (June 2011).

& NH CobpE oF ADMIN. R.: “Nutrients,” Env-Wq 1703.14(b).

® See Dover City Council, “Dover NPDES Draft Permit” Presentation; see also Davis, “Differences aired over
nitrogen in Great Bay.”

19 procedures for Review and Revision of Water Quality Standards, 40 C.F.R. §131.20

1 Establishing Limitations, Standards, and Other Permit Conditions, 40 C.F.R. § 122.44(d)(1)(vi)(A-C).

2



threshold beyond which nutrient levels begin to violate the state’s narrative standard;
therefore, EPA should not step in and impose one.

b. The public was largely shut out of the permitting process as EPA advanced its
desired result in the face of criticism, opposition, counter-evidence, and repeated
attempts to provide input.*?

i. EPA ignored repeated requests for public involvement and a more open
process, and neglected to hold hearings or engage in a peer review process
promulgated by EPA’s own policy.™ In the face of mounting criticism, EPA
did initiate an “internal review,” but repeated requests to have public
involvement in this process were ignored.**

ii. The New Hampshire Department of Environmental Services (DES) and EPA
also ignored a Memorandum of Agreement they signed with the Great Bay
Municipal Coalition communities to resolve many of the technical and
scientific issues of concern.®

iii. When Coalition representatives met personally with EPA Region | officials to
discuss concerns with the new standards, EPA disregarded the concerns,
expressed a disinterest in scientific integrity and standard procedure, and
moved forward with the permitting process.*® This conversation was
recoulr;ted by a Coalition representative during a phone call with Committee
staff.

c. The proposed nitrogen discharge limits are based on questionable science, as it is
believed that less stringent nitrogen levels will solve any problems caused by nitrogen
discharge.

i. The draft NPDES permits are based on a study conducted by DES. The
communities assert that the science was not peer reviewed, and was in no way
endorsed by the state legislature.®

1. Moreover, the Great Bay Municipal Coalition submitted numerous
studies and pieces of evidence contradicting the science underlying
the new standard, and the EPA ignored the information, without
comment or response, and proceeded to draft the NPDES permits.*®

12 John C. Hall on behalf of Great Bay Municipal Coalition, “Great Bay Nutrient Criteria and Permit Development —
Documentation of Apparent Scientific Misconduct and Agency Bias; Request for Transfer of Matter to Independent
fsanel of Experts for Review” (May 4, 2012).
Id.
“1d. at 4.
1d.
18 Phone Call with Peter Rice, City Engineer, City of Portsmouth (May 23, 2012).
17
Id.
'8 Hall, “Great Bay Nutrient Criteria and Permit Development — Documentation of Apparent Scientific Misconduct
and Agency Bias; Request for Transfer of Matter to Independent Panel of Experts for Review.”
19
Id. at 7.



d. Internal communications and correspondence reveal that EPA was aware the
science underlying the draft permit was suspect, but proceeded with the same
stringent standards anyway.

i. EPA e-mails indicate knowledge that there was no cause and effect
relationship present to warrant the nitrogen limits proposed in the draft
permits.*

ii. An internal review document points out numerous scientific deficiencies
underlying the studies that were used to determine the discharge limits. Yet,
EPA still claims their findings are scientifically defensible.?

4. The Great Bay Municipal Coalition has proposed a workable alternative to the
proposed nitrogen limits that would limit the cost and reduce nitrogen in the estuary,
but the EPA has not embraced this alternative.

a. The Great Bay Municipal Coalition has offered an alternative Adaptive Management
Plan (AMP), which embodies an aggressive but more incremental approach. Under
the AMP, the Coalition proposes an eight milligrams per liter standard which
would remove 73% of nitrogen from area waters bringing nitrogen down to their
1980 levels.”> However, if the eight milligram per liter standard does not improve
the estuary over time, the communities are willing to consider EPA’s more
stringent approach.2

b. Under the AMP the collective initial compliance cost for the communities would be
cut in half from $164 million to $74 million.**

To demonstrate the cost difference for one community, the initial cost to
Dover would be reduced from $25 million to $10-$12 million plus $400,000
in operation costs.?

c. The City Councils of Dover and Portsmouth have voted to support the less expensive

AMP.
2d. at 3.
L1d. at 5.
*2 Aaron Sandborn, “Battle brewing over Great Bay nitrogen level,” Dec. 27, 2011.
23
Id.

** Applied Economic Research, The Economics of Seacoast Nutrient Removal: Dover, Durham, Exeter, Newmarket,
Portsmouth and Rochester NH (June 2011).

% City of Dover featuring Dean Peschel, Video: “New EPA permit could raise sewer rates significantly,” City of
Dover Website (accessed May 30, 2012), available at http://www.dover.nh.gov/notices_out.htm?id=534; Davis,
“Differences aired over nitrogen in Great Bay.”

*® Aaron Sandborn, “Battle brewing over Great Bay nitrogen level,” Dec. 27, 2011; City of Dover featuring Dean
Peschel, Video: “New EPA permit could raise sewer rates significantly,” City of Dover Website (accessed May 30,
2012).
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5. The draft NPDES permit process for the Great Bay communities have been met with
bipartisan concern and sparked litigation.

a. A bipartisan group of New Hampshire representatives in Washington — Senator
Jeanne Shaheen (D-NH), Senator Kelly Ayotte (R-NH), and Representative Frank
Guinta (R-NH) - recently sent a joint letter to EPA Administrator Lisa Jackson
urging them to grant the communities’ request to meet with Administrator Jackson
regarding their allegations of scientific misconduct by Region I in drafting the permits
and their request to transfer the matter to an independent board of experts for
review.”’

The Great Bay Municipal Coalition has initiated litigation against the state and the
state DES alleging that it violated the state rulemaking process by neglecting to
conduct a formal and inclusive public rule-making process.?®

27 Aaron Sandborn, “U.S. delegates put pressure on the EPA,” Seacoast Online (May 29, 2012), available at
http://www.seacoastonline.com/articles/20120529-NEWS-205290318.

%% Aaron Sandborn, “Great Bay Coalition files suit against state over nitrogen limits,” Seacoast Online (Mar. 24,
2012), available at http://www.seacoastonline.com/articles/20120324-NEWS-203240314.

5
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From: Keisha Sedlacek

To: "rlfoia@epa.gov”

Cc: "Arsenault.dan@Epa.gov"

Subject: FOIA Request for Records Associated with EPA Region I"s Draft NPDES permits in the Great Bay Estuary
Date: Wednesday, September 26, 2012 10:15:35 AM

Attachments: EOIA Request 1.pdf

To Whom This May Concern:

Please find attached a Freedom for Information Act (FOIA) request for records associated
with EPA Region I’sdraft NPDES Permits for Exeter NH, NPDES Permit No. NH0100871,
Newmarket, NH, NPDES Permit No. NH0100196; and Dover, NPDES Permit No.
NHO0101311. If you have any questions, please do not hesitate to contact this office.

Sincerely,
Keisha Sedlacek

Hall & Associates
1620 | Street, NW
Suite 701

Washington, DC 20006
Ph.: 202.463.1166

Fax: 202.463.4207

E-Mail: ksedlacek@hall-associates.com


mailto:r1foia@epa.gov
mailto:Arsenault.dan@Epa.gov
mailto:ksedlacek@hall-associates.com

HALL & ASSOCIATES

Suite 701
1620 | Street, NW
Washington, DC 20006-4033
Telephone: (202) 463-1166 Web: http://www.hall-associates.com Fax: (202) 463-4207

Reply to E-mail:
jhall@hall-associates.com

September 26, 2012

VIA E-MAIL

Regional Freedom of Information Officer
U.S. EPA, Region | (OARMO 1-6)

5 Post Office Square, Suite 100

Boston, MA 02109-3912

E-mail: rlfoia@epa.gov

RE: Freedom of Information Act Request for Records Associated with EPA Region I’s
Draft NPDES Permits for Exeter, NH, NPDES Permit No. NH0100871; Newmarket,
NH, NPDES Permit No. NH0100196; and Dover, NH, NPDES Permit No.
NH0101311

To Whom This May Concern:

This is a request for public records pursuant to the Freedom of Information Act (“FOIA”), 5
U.S.C. § 552, as implemented by the Environmental Protection Agency (“EPA”) at 40 C.F.R.
Part 2. This request is submitted by Hall & Associates on behalf of the Great Bay Municipal
Coalition. For purposes of this request, the definition of “records” includes, but is not limited to,
documents, letters, memoranda, notes, reports, e-mail messages, policy statements, data,
technical evaluations or analysis, and studies.

Request

Generally, this request seeks EPA Region I’s records associated with its proposed NPDES
permits for Exeter, NH, NPDES Permit No. NH0100871; Newmarket, NH, NPDES Permit No.
NH0100196; and Dover, NH, NPDES Permit No. NH0101311 regarding the need to achieve a
transparency-based 0.3 mg/l TN instream requirement to allow recovery of eelgrass in the tidal
rivers and Great Bay. Specifically, during the deposition of Dr. Fred Short the following
acknowledgement was made:



http://www.hall-associates.com/

mailto:prosenman@hall-associates.com



Dr. Fred Short has not conducted research in the Great Bay Estuary that was designed to
demonstrate what factors are causing changes in eelgrass populations.

Please provide us with all analyses of information from the Great Bay Estuary that shows this
statement is incorrect. Please note we are only seeking analyses of data collected from the Great
Bay Estuary; not analyses from other estuaries that EPA may have relied upon.

Please contact the undersigned if the associated search and duplication costs are anticipated to
exceed $250.00. Please duplicate the records that are responsible to this request and send them
to the undersigned at the above address. If any requested records are withheld based upon any
asserted privilege, please identify the basis for the non-disclosure. If EPA asserts that it is
relying on documents developed by the State of New Hampshire for any of these issues, simply
identify the state report which is claimed to contain the relevant information. If the Agency
lacks records responsible to a particular item, please not that in the response. If you have any
questions regarding this request, please do not hesitate to contact this office so as to ensure that
agency resources are conserved and only the necessary documents are reproduced.

Sincerely,

/s/ John C. Hall
JOHN C. HALL

Cc:  Dan Arsenault, EPA Region 1






HALL & ASSOCIATES

Suite 701
1620 | Street, NW
Washington, DC 20006-4033
Telephone: (202) 463-1166 Web: http://www.hall-associates.com Fax: (202) 463-4207

Reply to E-mail:
jhall@hall-associates.com

September 26, 2012

VIA E-MAIL

Regional Freedom of Information Officer
U.S. EPA, Region | (OARMO 1-6)

5 Post Office Square, Suite 100

Boston, MA 02109-3912

E-mail: rlfoia@epa.gov

RE: Freedom of Information Act Request for Records Associated with EPA Region I’s
Draft NPDES Permits for Exeter, NH, NPDES Permit No. NH0100871; Newmarket,
NH, NPDES Permit No. NH0100196; and Dover, NH, NPDES Permit No.
NH0101311

To Whom This May Concern:

This is a request for public records pursuant to the Freedom of Information Act (“FOIA”), 5
U.S.C. § 552, as implemented by the Environmental Protection Agency (“EPA”) at 40 C.F.R.
Part 2. This request is submitted by Hall & Associates on behalf of the Great Bay Municipal
Coalition. For purposes of this request, the definition of “records” includes, but is not limited to,
documents, letters, memoranda, notes, reports, e-mail messages, policy statements, data,
technical evaluations or analysis, and studies.

Request

Generally, this request seeks EPA Region I’s records associated with its proposed NPDES
permits for Exeter, NH, NPDES Permit No. NH0100871; Newmarket, NH, NPDES Permit No.
NH0100196; and Dover, NH, NPDES Permit No. NH0101311 regarding the need to achieve a
transparency-based 0.3 mg/l TN instream requirement to allow recovery of eelgrass in the tidal
rivers and Great Bay. Specifically, during the deposition of Dr. Fred Short the following
acknowledgement was made:


http://www.hall-associates.com/
mailto:prosenman@hall-associates.com

Dr. Fred Short has not conducted research in the Great Bay Estuary that was designed to
demonstrate what factors are causing changes in eelgrass populations.

Please provide us with all analyses of information from the Great Bay Estuary that shows this
statement is incorrect. Please note we are only seeking analyses of data collected from the Great
Bay Estuary; not analyses from other estuaries that EPA may have relied upon.

Please contact the undersigned if the associated search and duplication costs are anticipated to
exceed $250.00. Please duplicate the records that are responsible to this request and send them
to the undersigned at the above address. If any requested records are withheld based upon any
asserted privilege, please identify the basis for the non-disclosure. If EPA asserts that it is
relying on documents developed by the State of New Hampshire for any of these issues, simply
identify the state report which is claimed to contain the relevant information. If the Agency
lacks records responsible to a particular item, please not that in the response. If you have any
questions regarding this request, please do not hesitate to contact this office so as to ensure that
agency resources are conserved and only the necessary documents are reproduced.

Sincerely,

/s/ John C. Hall
JOHN C. HALL

Cc:  Dan Arsenault, EPA Region 1
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HALL & ASSOCIATES

Suite 701
1620 | Street, NW
Washington, DC 20006-4033
Telephone: (202) 463-1166 Web: http://www.hall-associates.com Fax: (202) 463-4207

Reply to E-mail:
jhall@hall-associates.com

October 4, 2012
VIA E-MAIL

National Freedom of Information Officer
U.S. Environmental Protection Agency
1200 Pennsylvania Ave., NW (2822T)
Washington, D.C. 20460

E-mail: hg.foia@epa.gov

RE: Freedom of Information Act Request for Records Associated with EPA’s Response
to the Great Bay Municipal Coalition’s Scientific Misconduct Letter

To Whom This May Concern:

This is a request for public records pursuant to the Freedom of Information Act (“FOIA”), 5
U.S.C. § 552, as implemented by the Environmental Protection Agency (“EPA”) at 40 C.F.R.
Part 2. This request is submitted by Hall & Associates on behalf of the Great Bay Municipal
Coalition (“the Coalition”). For purposes of this request, the definition of “records” includes, but
is not limited to, documents, letters, memoranda, notes, reports, e-mail messages, policy
statements, data, technical evaluations or analysis, and studies.

Background:

On May 4, 2012, the Coalition submitted a letter to EPA Administrator Lisa Jackson and
Inspector General Arthur A. Elkins, Jr. requesting (1) the review of Great Bay water quality
criteria compliance and permitting be withdrawn from EPA Region | and transferred to an
independent panel of experts who can assess the scientific basis of the Region’s position and (2)
the Region’s actions leading to this request be investigated by the Office of Inspector General.
The May 4, 2012, letter outlined, in detail, why EPA Region I’s stance on imposing stringent TN
limitations is based on the improper use of data and analyses to support a desired outcome and is
not grounded in sound science. Additionally, the letter described how EPA has refused to allow
an open peer review with public involvement in the process. Related to this request, the
Coalition has met with EPA and submitted supplemental information to Ellen Gilinsky, Senior
Policy Advisor, EPA’s Office of Water on this issue.


http://www.hall-associates.com/
mailto:jhall@hall-associates.com

In response to the Coalition’s detailed allegations of misconduct, Nancy Stoner, EPA’s Acting
Assistant Administrator, responded to the Coalition on September 27, 2012, stating EPA “has not
seen any evidence that Region I engaged in scientific misconduct.” The letter does not offer any
explanation into the facts relied upon EPA’s Office of Water and the Interim Science Integrity
Official to determine any of the Coalition’s allegations were, in fact, unsupported. EPA simply
reaches a conclusory, final agency decision that science misconduct has not occurred. Since
EPA reached a final agency decision, there should be an administrative record demonstrating that
the factual statements and conclusions present in the Coalition’s various correspondences on this
matter were incorrect.

Request:

Please provide us with the records relied upon by the EPA’s Office of Water and the Interim
Science Integrity Official to determine that scientific misconduct, as alleged in the May 4, 2012,
letter to the agency has not occurred. More specifically, please provide:

1. Emails or correspondence between EPA Headquarters and any outside party including,
but not limited to, EPA Region I, New Hampshire Department of Environmental
Services, Conservation Law Foundation, or Dr. Fred Short regarding the Coalition’s
allegations.

2. The administrative record, excluding emails from the Coalition or the Coalition’s
counsel, relied upon by EPA Headquarters in rendering the decision that no scientific
misconduct has occurred in this case.

3. Any documents, developed by EPA Headquarters or its contractors, including fact sheets,
internal assessments, briefing memorandums, meeting minutes, which evaluated and/or
discussed whether or not EPA Region | engaged in scientific misconduct.

Please contact the undersigned if the associated search and duplication costs are anticipated to
exceed $250.00. Please duplicate the records that are responsible to this request and send them
to the undersigned at the above address. If any requested records are withheld based upon any
asserted privilege, please identify the basis for the non-disclosure. Moreover, to the extent EPA
asserts that a document, or portions thereof, is privileged, the Agency is still responsible for
producing the non-privileged portions of that document. If you have any questions regarding
this request, please do not hesitate to contact this office so as to ensure that agency resources are
conserved and only the necessary documents are reproduced.

Sincerely,

/s/ John C. Hall

JOHN C. HALL

cc: Great Bay Municipal Coalition



EXHIBIT - 29




From: John Hall

To: Keisha Sedlacek; Tonja Scott

Subject: FW: FOIA Request EPA-HQ-2013-000197 Submitted
Date: Friday, October 05, 2012 10:40:44 AM

Pls log in.

John

John C. Hall

Hall & Associates — Note new address:
1620 | Street, NW, Suite 701
Washington, DC 20006

Phone: 202-463-1166

Fax: 202-463-4207

E-Mail: jhall@hall-associates.com

The information contained in this e-mail is confidential and intended only for use by the individual or entity named. If the
reader of this message is not the intended recipient, or the employee or agent responsible to deliver to the intended
recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited.
If you have received this communication in error, please immediately notify us by replying to this e-mail and destroying the
original e-mail and any attachments thereto.

From: foia@erulemaking.net [mailto:foia@erulemaking.net]
Sent: Friday, October 05, 2012 9:38 AM

To: John Hall

Subject: FOIA Request EPA-HQ-2013-000197 Submitted

This message is to confirm your request submission to the FOIAonline

applicationhttps://foiaonline.regul ations.gov:443/foia/action/public/view/request ?
objectl d=090004d280009cal. Request information is as follows:

« Tracking Number: EPA-HQ-2013-000197

» Requester Name: John C. Hall

« Date Submitted: Fri Oct 05 00:00:00 EDT 2012

+ Request Status: Submitted

« Description: Requesting records associated with EPA ?s Response to the Great Bay
Coalition?s Scientific Misconduct Letter


mailto:/O=HALL/OU=FIRST ADMINISTRATIVE GROUP/CN=RECIPIENTS/CN=JHALL
mailto:kSedlacek@hall-associates.com
mailto:tscott@hall-associates.com
mailto:jhall@hall-associates.com
https://foiaonline.regulations.gov/foia/action/public/view/request?objectId=090004d280009ca1
https://foiaonline.regulations.gov/foia/action/public/view/request?objectId=090004d280009ca1

EXHIBIT - 30




From: foia@erulemaking.net

To: Keisha Sedlacek
Subject: FOIA Request EPA-HQ-2013-000711 Submitted
Date: Monday, October 22, 2012 3:41:16 PM

This message is to confirm your request submission to the FOlAonline application:

https://foiaonline.regulations.gov:443/foia/action/public/view/request?
objectld=090004d28000d0c8. Request information is as follows:

Tracking Number: EPA-HQ-2013-000711

Requester Name: Keisha Sedlacek

Date Submitted: Mon Oct 22 15:41:12 EDT 2012

Request Status: Submitted

Description: To Whom This May Concern: Please find attached a Freedom of
Information Act (FOIA) request #1 for records associated with EPA?s response
to the Great Bay Municipal Coalition?s scientific misconduct letter. If you have
any questions, please do not hesitate to contact this office. Sincerely, Keisha
Sedlacek


mailto:foia@erulemaking.net
mailto:kSedlacek@hall-associates.com
https://foiaonline.regulations.gov/foia/action/public/view/request?objectId=090004d28000d0c8
https://foiaonline.regulations.gov/foia/action/public/view/request?objectId=090004d28000d0c8

HALL & ASSOCIATES

Suite 701
1620 | Street, NW
Washington, DC 20006-4033
Telephone: (202) 463-1166 Web: http://www.hall-associates.com Fax: (202) 463-4207

Reply to E-mail:
jhall@hall-associates.com

October 22, 2012
VIA E-MAIL

National Freedom of Information Officer
U.S. Environmental Protection Agency
1200 Pennsylvania Ave., NW (2822T)
Washington, D.C. 20460

E-mail: hg.foia@epa.gov

RE: Freedom of Information Act Request for Records Associated with EPA’s Response
to the Great Bay Municipal Coalition’s Scientific Misconduct Letter

To Whom This May Concern:

This is a request for public records pursuant to the Freedom of Information Act (“FOIA”), 5
U.S.C. § 552, as implemented by the Environmental Protection Agency (“EPA”) at 40 C.F.R.
Part 2. This request is submitted by Hall & Associates on behalf of the Great Bay Municipal
Coalition (“the Coalition”). For purposes of this request, the definition of “records” includes, but
is not limited to, documents, letters, memoranda, notes, reports, e-mail messages, policy
statements, data, technical evaluations or analysis, and studies.

Background:

On May 4, 2012, the Coalition submitted a letter to EPA Administrator Lisa Jackson and
Inspector General Arthur A. Elkins, Jr. requesting (1) the review of Great Bay water quality
criteria compliance and permitting be withdrawn from EPA Region | and transferred to an
independent panel of experts who can assess the scientific basis of the Region’s position and (2)
the Region’s actions leading to this request be investigated by the Office of Inspector General.
The May 4, 2012, letter outlined, in detail, why EPA Region I’s stance on imposing stringent TN
limitations is based on the improper use of data and analyses to support a desired outcome and is
not grounded in sound science. Additionally, the letter described how EPA has refused to allow
an open peer review with public involvement in the process. Related to this request, the
Coalition has met with EPA and submitted supplemental information to Ellen Gilinsky, Senior
Policy Advisor, EPA’s Office of Water on this issue.


http://www.hall-associates.com/
mailto:jhall@hall-associates.com

On September 27, 2012, Nancy Stoner, EPA’s Acting Assistant Administrator, responded to the
Coalition stating EPA “has not seen any evidence that Region I engaged in scientific
misconduct.” The letter does not offer any explanation that indicates specific allegations raised
by the Coalition were actually in error or false. This FOIA request seeks any such information
regarding specific allegations.

Request:

As part of the Coalition’s submissions to EPA, the following statement and supporting
documentation were provided:

EPA was under contract to assist the State of New Hampshire on nutrient criteria
development and was fully aware of the studies showing nitrogen increases in the
estuary had not caused adverse impacts on water quality parameters such as
algal levels or transparency. EPA asserted nutrient criteria had to be developed
in any event and promoted a transparency approach to regulate TN. (See
attached emails between EPA and DES sent between August 7, 2009 and
September 28, 2009 verifying this point.).

Please provide us with all records or factual analyses that show this statement is incorrect.

Please contact the undersigned if the associated search and duplication costs are anticipated to
exceed $250.00. Please duplicate the records that are responsible to this request and send them
to the undersigned at the above address. If any requested records are withheld based upon any
asserted privilege, please identify the basis for the non-disclosure. Moreover, to the extent EPA
asserts that a document, or portions thereof, is privileged, the Agency is still responsible for
producing the non-privileged portions of that document. If you have any questions regarding
this request, please do not hesitate to contact this office so as to ensure that agency resources are
conserved and only the necessary documents are reproduced.

Sincerely,

/s/ John C. Hall

JOHN C. HALL

Cc:  Great Bay Municipal Coalition



From: foia@erulemaking.net

To: Keisha Sedlacek
Subject: FOIA Request EPA-HQ-2013-000712 Submitted
Date: Monday, October 22, 2012 3:43:03 PM

This message is to confirm your request submission to the FOlAonline application:

https://foiaonline.regulations.gov:443/foia/action/public/view/request?
objectld=090004d28000d0fa. Request information is as follows:

Tracking Number: EPA-HQ-2013-000712

Requester Name: Keisha Sedlacek

Date Submitted: Mon Oct 22 15:43:00 EDT 2012

Request Status: Submitted

Description: To Whom This May Concern: Please find attached a Freedom of
Information Act (FOIA) request #2 for records associated with EPA?s response
to the Great Bay Municipal Coalition?s scientific misconduct letter. If you have
any questions, please do not hesitate to contact this office. Sincerely, Keisha
Sedlacek


mailto:foia@erulemaking.net
mailto:kSedlacek@hall-associates.com
https://foiaonline.regulations.gov/foia/action/public/view/request?objectId=090004d28000d0fa
https://foiaonline.regulations.gov/foia/action/public/view/request?objectId=090004d28000d0fa

HALL & ASSOCIATES

Suite 701
1620 | Street, NW
Washington, DC 20006-4033
Telephone: (202) 463-1166 Web: http://www.hall-associates.com Fax: (202) 463-4207

Reply to E-mail:
jhall@hall-associates.com

October 22, 2012
VIA E-MAIL

National Freedom of Information Officer
U.S. Environmental Protection Agency
1200 Pennsylvania Ave., NW (2822T)
Washington, D.C. 20460

E-mail: hg.foia@epa.gov

RE: Freedom of Information Act Request for Records Associated with EPA’s Response
to the Great Bay Municipal Coalition’s Scientific Misconduct Letter

To Whom This May Concern:

This is a request for public records pursuant to the Freedom of Information Act (“FOIA”), 5
U.S.C. § 552, as implemented by the Environmental Protection Agency (“EPA”) at 40 C.F.R.
Part 2. This request is submitted by Hall & Associates on behalf of the Great Bay Municipal
Coalition (“the Coalition”). For purposes of this request, the definition of “records” includes, but
is not limited to, documents, letters, memoranda, notes, reports, e-mail messages, policy
statements, data, technical evaluations or analysis, and studies.

Background:

On May 4, 2012, the Coalition submitted a letter to EPA Administrator Lisa Jackson and
Inspector General Arthur A. Elkins, Jr. requesting (1) the review of Great Bay water quality
criteria compliance and permitting be withdrawn from EPA Region | and transferred to an
independent panel of experts who can assess the scientific basis of the Region’s position and (2)
the Region’s actions leading to this request be investigated by the Office of Inspector General.
The May 4, 2012, letter outlined, in detail, why EPA Region I’s stance on imposing stringent TN
limitations is based on the improper use of data and analyses to support a desired outcome and is
not grounded in sound science. Additionally, the letter described how EPA has refused to allow
an open peer review with public involvement in the process. Related to this request, the
Coalition has met with EPA and submitted supplemental information to Ellen Gilinsky, Senior
Policy Advisor, EPA’s Office of Water on this issue.


http://www.hall-associates.com/
mailto:jhall@hall-associates.com

On September 27, 2012, Nancy Stoner, EPA’s Acting Assistant Administrator, responded to the
Coalition stating EPA ‘“has not seen any evidence that Region I engaged in scientific
misconduct.” The letter does not offer any explanation that indicates specific allegations raised
by the Coalition were actually in error or false. This FOIA request seeks any such information
regarding specific allegations.

Request:

As part of the Coalition’s submissions to EPA, the following statement and supporting
documentation were provided:

Although available data in 2008 did not show the Great Bay Estuary was nutrient
impaired, EPA asked DES to change the impairment listing to “nitrogen
impaired” to avoid a potential lawsuit with Conservation Law Foundation. (See
attached the internal DES emails sent November 25, 2008, verifying this point, as
well as, an email sent from EPA to DES sent on November 25, 2008.).

Please provide us with all records or factual analyses that show this statement is incorrect.

Please contact the undersigned if the associated search and duplication costs are anticipated to
exceed $250.00. Please duplicate the records that are responsible to this request and send them
to the undersigned at the above address. If any requested records are withheld based upon any
asserted privilege, please identify the basis for the non-disclosure. Moreover, to the extent EPA
asserts that a document, or portions thereof, is privileged, the Agency is still responsible for
producing the non-privileged portions of that document. If you have any questions regarding
this request, please do not hesitate to contact this office so as to ensure that agency resources are
conserved and only the necessary documents are reproduced.

Sincerely,

/s/ John C. Hall

JOHN C. HALL

Cc:  Great Bay Municipal Coalition



From: foia@erulemaking.net

To: Keisha Sedlacek
Subject: FOIA Request EPA-HQ-2013-000713 Submitted
Date: Monday, October 22, 2012 3:45:17 PM

This message is to confirm your request submission to the FOlAonline application:

https://foiaonline.regulations.gov:443/foia/action/public/view/request?
objectld=090004d28000d107. Request information is as follows:

Tracking Number: EPA-HQ-2013-000713

Requester Name: Keisha Sedlacek

Date Submitted: Mon Oct 22 15:45:14 EDT 2012

Request Status: Submitted

Description: To Whom This May Concern: Please find attached a Freedom of
Information Act (FOIA) request #3 for records associated with EPA?s response
to the Great Bay Municipal Coalition?s scientific misconduct letter. If you have
any questions, please do not hesitate to contact this office. Sincerely, Keisha
Sedlacek


mailto:foia@erulemaking.net
mailto:kSedlacek@hall-associates.com
https://foiaonline.regulations.gov/foia/action/public/view/request?objectId=090004d28000d107
https://foiaonline.regulations.gov/foia/action/public/view/request?objectId=090004d28000d107

HALL & ASSOCIATES

Suite 701
1620 | Street, NW
Washington, DC 20006-4033
Telephone: (202) 463-1166 Web: http://www.hall-associates.com Fax: (202) 463-4207

Reply to E-mail:
jhall@hall-associates.com

October 22, 2012
VIA E-MAIL

National Freedom of Information Officer
U.S. Environmental Protection Agency
1200 Pennsylvania Ave., NW (2822T)
Washington, D.C. 20460

E-mail: hg.foia@epa.gov

RE: Freedom of Information Act Request for Records Associated with EPA’s Response
to the Great Bay Municipal Coalition’s Scientific Misconduct Letter

To Whom This May Concern:

This is a request for public records pursuant to the Freedom of Information Act (“FOIA”), 5
U.S.C. § 552, as implemented by the Environmental Protection Agency (“EPA”) at 40 C.F.R.
Part 2. This request is submitted by Hall & Associates on behalf of the Great Bay Municipal
Coalition (“the Coalition”). For purposes of this request, the definition of “records” includes, but
is not limited to, documents, letters, memoranda, notes, reports, e-mail messages, policy
statements, data, technical evaluations or analysis, and studies.

Background:

On May 4, 2012, the Coalition submitted a letter to EPA Administrator Lisa Jackson and
Inspector General Arthur A. Elkins, Jr. requesting (1) the review of Great Bay water quality
criteria compliance and permitting be withdrawn from EPA Region | and transferred to an
independent panel of experts who can assess the scientific basis of the Region’s position and (2)
the Region’s actions leading to this request be investigated by the Office of Inspector General.
The May 4, 2012, letter outlined, in detail, why EPA Region I’s stance on imposing stringent TN
limitations is based on the improper use of data and analyses to support a desired outcome and is
not grounded in sound science. Additionally, the letter described how EPA has refused to allow
an open peer review with public involvement in the process. Related to this request, the
Coalition has met with EPA and submitted supplemental information to Ellen Gilinsky, Senior
Policy Advisor, EPA’s Office of Water on this issue.


http://www.hall-associates.com/
mailto:jhall@hall-associates.com

On September 27, 2012, Nancy Stoner, EPA’s Acting Assistant Administrator, responded to the
Coalition stating EPA ‘“has not seen any evidence that Region I engaged in scientific
misconduct.” The letter does not offer any explanation that indicates specific allegations raised
by the Coalition were actually in error or false. This FOIA request seeks any such information
regarding specific allegations.

Request:

As part of the Coalition’s submissions to EPA, the following statement and supporting
documentation were provided:

EPA first informed the state it must formally adopt the new numeric criteria and
then, after Conservation Law Foundation threated to sue EPA if Great Bay
wasn'’t listed as nutrient impaired, EPA told the state criteria adoption wasn’t
needed. (See attached excerpts from Matthew Liebman (EPA) September 30,
2005 PowerPoint presentation entitled “Estuarine Nutrient Criteria” verifying
this point, as well as, an internal EPA email sent on August 18, 2009.).

Please provide us with all records or factual analyses that show this statement is incorrect.

Please contact the undersigned if the associated search and duplication costs are anticipated to
exceed $250.00. Please duplicate the records that are responsible to this request and send them
to the undersigned at the above address. If any requested records are withheld based upon any
asserted privilege, please identify the basis for the non-disclosure. Moreover, to the extent EPA
asserts that a document, or portions thereof, is privileged, the Agency is still responsible for
producing the non-privileged portions of that document. If you have any questions regarding
this request, please do not hesitate to contact this office so as to ensure that agency resources are
conserved and only the necessary documents are reproduced.

Sincerely,

/s/ John C. Hall

JOHN C. HALL

Cc:  Great Bay Municipal Coalition



From: foia@erulemaking.net

To: Keisha Sedlacek
Subject: FOIA Request EPA-HQ-2013-000714 Submitted
Date: Monday, October 22, 2012 3:46:12 PM

This message is to confirm your request submission to the FOlAonline application:

https://foiaonline.regulations.gov:443/foia/action/public/view/request?
objectld=090004d28000d10a. Request information is as follows:

Tracking Number: EPA-HQ-2013-000714

Requester Name: Keisha Sedlacek

Date Submitted: Mon Oct 22 15:46:09 EDT 2012

Request Status: Submitted

Description: To Whom This May Concern: Please find attached a Freedom of
Information Act (FOIA) request #4 for records associated with EPA?s response
to the Great Bay Municipal Coalition?s scientific misconduct letter. If you have
any questions, please do not hesitate to contact this office. Sincerely, Keisha
Sedlacek


mailto:foia@erulemaking.net
mailto:kSedlacek@hall-associates.com
https://foiaonline.regulations.gov/foia/action/public/view/request?objectId=090004d28000d10a
https://foiaonline.regulations.gov/foia/action/public/view/request?objectId=090004d28000d10a

HALL & ASSOCIATES

Suite 701
1620 | Street, NW
Washington, DC 20006-4033
Telephone: (202) 463-1166 Web: http://www.hall-associates.com Fax: (202) 463-4207

Reply to E-mail:
jhall@hall-associates.com

October 22, 2012
VIA E-MAIL

National Freedom of Information Officer
U.S. Environmental Protection Agency
1200 Pennsylvania Ave., NW (2822T)
Washington, D.C. 20460

E-mail: hg.foia@epa.gov

RE: Freedom of Information Act Request for Records Associated with EPA’s Response
to the Great Bay Municipal Coalition’s Scientific Misconduct Letter

To Whom This May Concern:

This is a request for public records pursuant to the Freedom of Information Act (“FOIA”), 5
U.S.C. § 552, as implemented by the Environmental Protection Agency (“EPA”) at 40 C.F.R.
Part 2. This request is submitted by Hall & Associates on behalf of the Great Bay Municipal
Coalition (“the Coalition”). For purposes of this request, the definition of “records” includes, but
is not limited to, documents, letters, memoranda, notes, reports, e-mail messages, policy
statements, data, technical evaluations or analysis, and studies.

Background:

On May 4, 2012, the Coalition submitted a letter to EPA Administrator Lisa Jackson and
Inspector General Arthur A. Elkins, Jr. requesting (1) the review of Great Bay water quality
criteria compliance and permitting be withdrawn from EPA Region | and transferred to an
independent panel of experts who can assess the scientific basis of the Region’s position and (2)
the Region’s actions leading to this request be investigated by the Office of Inspector General.
The May 4, 2012, letter outlined, in detail, why EPA Region I’s stance on imposing stringent TN
limitations is based on the improper use of data and analyses to support a desired outcome and is
not grounded in sound science. Additionally, the letter described how EPA has refused to allow
an open peer review with public involvement in the process. Related to this request, the
Coalition has met with EPA and submitted supplemental information to Ellen Gilinsky, Senior
Policy Advisor, EPA’s Office of Water on this issue.


http://www.hall-associates.com/
mailto:jhall@hall-associates.com

On September 27, 2012, Nancy Stoner, EPA’s Acting Assistant Administrator, responded to the
Coalition stating EPA ‘“has not seen any evidence that Region I engaged in scientific
misconduct.” The letter does not offer any explanation that indicates specific allegations raised
by the Coalition were actually in error or false. This FOIA request seeks any such information
regarding specific allegations.

Request:

As part of the Coalition’s submissions to EPA, the following statement and supporting
documentation were provided:

The documentation provided to the peer reviewers excluded the numerous prior
analyses and data evaluations (most of which were developed by DES and
presented to EPA) that confirmed (1) nitrogen had not caused excessive plant
growth in the system; (2) system transparency had never changed during the
period of apparent eelgrass decline; (3) color and turbidity, not nutrients,
controlled system transparency; (4) the causes of changing of eelgrass
populations were unknown; and (5) Great Bay was not a “transparency-limited”
system. (See Mr. Trowbridge’s PowerPoint presentations from June 15, 2006;
February 14, 2007; November 8, 2007; and March 25, 2008, previously
submitted to EPA Headquarters.).

Please provide us with all records or factual analyses that show this statement is incorrect.

Please contact the undersigned if the associated search and duplication costs are anticipated to
exceed $250.00. Please duplicate the records that are responsible to this request and send them
to the undersigned at the above address. If any requested records are withheld based upon any
asserted privilege, please identify the basis for the non-disclosure. Moreover, to the extent EPA
asserts that a document, or portions thereof, is privileged, the Agency is still responsible for
producing the non-privileged portions of that document. If you have any questions regarding
this request, please do not hesitate to contact this office so as to ensure that agency resources are
conserved and only the necessary documents are reproduced.

Sincerely,

/s/ John C. Hall

JOHN C. HALL

Cc:  Great Bay Municipal Coalition



From: foia@erulemaking.net

To: Keisha Sedlacek
Subject: FOIA Request EPA-HQ-2013-000715 Submitted
Date: Monday, October 22, 2012 3:47:18 PM

This message is to confirm your request submission to the FOlAonline application:

https://foiaonline.regulations.gov:443/foia/action/public/view/request?
objectld=090004d28000d10d. Request information is as follows:

Tracking Number: EPA-HQ-2013-000715

Requester Name: Keisha Sedlacek

Date Submitted: Mon Oct 22 15:47:14 EDT 2012

Request Status: Submitted

Description: To Whom This May Concern: Please find attached a Freedom of
Information Act (FOIA) request #5 for records associated with EPA?s response
to the Great Bay Municipal Coalition?s scientific misconduct letter. If you have
any questions, please do not hesitate to contact this office. Sincerely, Keisha
Sedlacek


mailto:foia@erulemaking.net
mailto:kSedlacek@hall-associates.com
https://foiaonline.regulations.gov/foia/action/public/view/request?objectId=090004d28000d10d
https://foiaonline.regulations.gov/foia/action/public/view/request?objectId=090004d28000d10d

HALL & ASSOCIATES

Suite 701
1620 | Street, NW
Washington, DC 20006-4033
Telephone: (202) 463-1166 Web: http://www.hall-associates.com Fax: (202) 463-4207

Reply to E-mail:
jhall@hall-associates.com

October 22, 2012
VIA E-MAIL

National Freedom of Information Officer
U.S. Environmental Protection Agency
1200 Pennsylvania Ave., NW (2822T)
Washington, D.C. 20460

E-mail: hg.foia@epa.gov

RE: Freedom of Information Act Request for Records Associated with EPA’s Response
to the Great Bay Municipal Coalition’s Scientific Misconduct Letter

To Whom This May Concern:

This is a request for public records pursuant to the Freedom of Information Act (“FOIA”), 5
U.S.C. 8 552, as implemented by the Environmental Protection Agency (“EPA”) at 40 C.F.R.
Part 2. This request is submitted by Hall & Associates on behalf of the Great Bay Municipal
Coalition (“the Coalition”). For purposes of this request, the definition of “records” includes, but
is not limited to, documents, letters, memoranda, notes, reports, e-mail messages, policy
statements, data, technical evaluations or analysis, and studies.

Background:

On May 4, 2012, the Coalition submitted a letter to EPA Administrator Lisa Jackson and
Inspector General Arthur A. Elkins, Jr. requesting (1) the review of Great Bay water quality
criteria compliance and permitting be withdrawn from EPA Region | and transferred to an
independent panel of experts who can assess the scientific basis of the Region’s position and (2)
the Region’s actions leading to this request be investigated by the Office of Inspector General.
The May 4, 2012, letter outlined, in detail, why EPA Region I’s stance on imposing stringent TN
limitations is based on the improper use of data and analyses to support a desired outcome and is
not grounded in sound science. Additionally, the letter described how EPA has refused to allow
an open peer review with public involvement in the process. Related to this request, the
Coalition has met with EPA and submitted supplemental information to Ellen Gilinsky, Senior
Policy Advisor, EPA’s Office of Water on this issue.


http://www.hall-associates.com/
mailto:jhall@hall-associates.com

On September 27, 2012, Nancy Stoner, EPA’s Acting Assistant Administrator, responded to the
Coalition stating EPA “has not seen any evidence that Region | engaged in scientific
misconduct.” The letter does not offer any explanation that indicates specific allegations raised
by the Coalition were actually in error or false. This FOIA request seeks any such information
regarding specific allegations.

Request:
As part of the Coalition’s submissions to EPA, the following statement was provided:

This peer review occurred without considerations of EPA’s 2009 Science
Advisory Board peer review, which concluded the type of ““stressor-response”
analysis used to generate the stringent TN criteria was not *“scientifically
defensible,” did not demonstrate ““cause and effect,” and could misallocate local
resources.

Please provide us with all records or factual analyses that show this statement is incorrect.

Please contact the undersigned if the associated search and duplication costs are anticipated to
exceed $250.00. Please duplicate the records that are responsible to this request and send them
to the undersigned at the above address. If any requested records are withheld based upon any
asserted privilege, please identify the basis for the non-disclosure. Moreover, to the extent EPA
asserts that a document, or portions thereof, is privileged, the Agency is still responsible for
producing the non-privileged portions of that document. If you have any questions regarding
this request, please do not hesitate to contact this office so as to ensure that agency resources are
conserved and only the necessary documents are reproduced.

Sincerely,

/s/ John C. Hall

JOHN C. HALL

Cc:  Great Bay Municipal Coalition



From: foia@erulemaking.net

To: Keisha Sedlacek
Subject: FOIA Request EPA-HQ-2013-000716 Submitted
Date: Monday, October 22, 2012 3:48:19 PM

This message is to confirm your request submission to the FOlAonline application:

https://foiaonline.regulations.gov:443/foia/action/public/view/request?
objectld=090004d28000d115. Request information is as follows:

Tracking Number: EPA-HQ-2013-000716

Requester Name: Keisha Sedlacek

Date Submitted: Mon Oct 22 15:48:15 EDT 2012

Request Status: Submitted

Description: To Whom This May Concern: Please find attached a Freedom of
Information Act (FOIA) request #6 for records associated with EPA?s response
to the Great Bay Municipal Coalition?s scientific misconduct letter. If you have
any questions, please do not hesitate to contact this office. Sincerely, Keisha
Sedlacek


mailto:foia@erulemaking.net
mailto:kSedlacek@hall-associates.com
https://foiaonline.regulations.gov/foia/action/public/view/request?objectId=090004d28000d115
https://foiaonline.regulations.gov/foia/action/public/view/request?objectId=090004d28000d115

HALL & ASSOCIATES

Suite 701
1620 | Street, NW
Washington, DC 20006-4033
Telephone: (202) 463-1166 Web: http://www.hall-associates.com Fax: (202) 463-4207

Reply to E-mail:
jhall@hall-associates.com

October 22, 2012
VIA E-MAIL

National Freedom of Information Officer
U.S. Environmental Protection Agency
1200 Pennsylvania Ave., NW (2822T)
Washington, D.C. 20460

E-mail: hg.foia@epa.gov

RE: Freedom of Information Act Request for Records Associated with EPA’s Response
to the Great Bay Municipal Coalition’s Scientific Misconduct Letter

To Whom This May Concern:

This is a request for public records pursuant to the Freedom of Information Act (“FOIA”), 5
U.S.C. § 552, as implemented by the Environmental Protection Agency (“EPA”) at 40 C.F.R.
Part 2. This request is submitted by Hall & Associates on behalf of the Great Bay Municipal
Coalition (“the Coalition”). For purposes of this request, the definition of “records” includes, but
is not limited to, documents, letters, memoranda, notes, reports, e-mail messages, policy
statements, data, technical evaluations or analysis, and studies.

Background:

On May 4, 2012, the Coalition submitted a letter to EPA Administrator Lisa Jackson and
Inspector General Arthur A. Elkins, Jr. requesting (1) the review of Great Bay water quality
criteria compliance and permitting be withdrawn from EPA Region | and transferred to an
independent panel of experts who can assess the scientific basis of the Region’s position and (2)
the Region’s actions leading to this request be investigated by the Office of Inspector General.
The May 4, 2012, letter outlined, in detail, why EPA Region I’s stance on imposing stringent TN
limitations is based on the improper use of data and analyses to support a desired outcome and is
not grounded in sound science. Additionally, the letter described how EPA has refused to allow
an open peer review with public involvement in the process. Related to this request, the
Coalition has met with EPA and submitted supplemental information to Ellen Gilinsky, Senior
Policy Advisor, EPA’s Office of Water on this issue.


http://www.hall-associates.com/
mailto:jhall@hall-associates.com

On September 27, 2012, Nancy Stoner, EPA’s Acting Assistant Administrator, responded to the
Coalition stating EPA ‘“has not seen any evidence that Region I engaged in scientific
misconduct.” The letter does not offer any explanation that indicates specific allegations raised
by the Coalition were actually in error or false. This FOIA request seeks any such information
regarding specific allegations.

Request:

As part of the Coalition’s submissions to EPA, the following statement and supporting
documentation were provided:

The numeric criteria document developed by DES, with EPA’s assistance, did not
include the prior information and findings of studies confirming that TN criteria
for eelgrass and DO were not based on a demonstrated “cause and effect”
relationship therefore, both the State of New Hampshire and EPA knew that these
numeric criteria were based on confounded correlations that did not show TN
caused the claimed changes in either transparency or DO. (See attached
deposition excerpt of Mr. Trowbridge from July 11, 2012 verifying this point, as
well as, an email from DES to EPA sent on November 19, 2008, and an internal
EPA email sent on November 21, 2008.).

Please provide us with all records that show this statement is incorrect.

Please contact the undersigned if the associated search and duplication costs are anticipated to
exceed $250.00. Please duplicate the records that are responsible to this request and send them
to the undersigned at the above address. If any requested records are withheld based upon any
asserted privilege, please identify the basis for the non-disclosure. Moreover, to the extent EPA
asserts that a document, or portions thereof, is privileged, the Agency is still responsible for
producing the non-privileged portions of that document. If you have any questions regarding
this request, please do not hesitate to contact this office so as to ensure that agency resources are
conserved and only the necessary documents are reproduced.

Sincerely,

/s/ John C. Hall

JOHN C. HALL

Cc:  Great Bay Municipal Coalition



From: foia@erulemaking.net

To: Keisha Sedlacek
Subject: FOIA Request EPA-HQ-2013-000717 Submitted
Date: Monday, October 22, 2012 3:49:31 PM

This message is to confirm your request submission to the FOlAonline application:

https://foiaonline.regulations.gov:443/foia/action/public/view/request?
objectld=090004d28000d117. Request information is as follows:

Tracking Number: EPA-HQ-2013-000717

Requester Name: Keisha Sedlacek

Date Submitted: Mon Oct 22 15:49:27 EDT 2012

Request Status: Submitted

Description: To Whom This May Concern: Please find attached a Freedom of
Information Act (FOIA) request #7 for records associated with EPA?s response
to the Great Bay Municipal Coalition?s scientific misconduct letter. If you have
any questions, please do not hesitate to contact this office. Sincerely, Keisha
Sedlacek


mailto:foia@erulemaking.net
mailto:kSedlacek@hall-associates.com
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HALL & ASSOCIATES

Suite 701
1620 | Street, NW
Washington, DC 20006-4033
Telephone: (202) 463-1166 Web: http://www.hall-associates.com Fax: (202) 463-4207

Reply to E-mail:
jhall@hall-associates.com

October 22, 2012
VIA E-MAIL

National Freedom of Information Officer
U.S. Environmental Protection Agency
1200 Pennsylvania Ave., NW (2822T)
Washington, D.C. 20460

E-mail: hg.foia@epa.gov

RE: Freedom of Information Act Request for Records Associated with EPA’s Response
to the Great Bay Municipal Coalition’s Scientific Misconduct Letter

To Whom This May Concern:

This is a request for public records pursuant to the Freedom of Information Act (“FOIA”), 5
U.S.C. § 552, as implemented by the Environmental Protection Agency (“EPA”) at 40 C.F.R.
Part 2. This request is submitted by Hall & Associates on behalf of the Great Bay Municipal
Coalition (“the Coalition”). For purposes of this request, the definition of “records” includes, but
is not limited to, documents, letters, memoranda, notes, reports, e-mail messages, policy
statements, data, technical evaluations or analysis, and studies.

Background:

On May 4, 2012, the Coalition submitted a letter to EPA Administrator Lisa Jackson and
Inspector General Arthur A. Elkins, Jr. requesting (1) the review of Great Bay water quality
criteria compliance and permitting be withdrawn from EPA Region | and transferred to an
independent panel of experts who can assess the scientific basis of the Region’s position and (2)
the Region’s actions leading to this request be investigated by the Office of Inspector General.
The May 4, 2012, letter outlined, in detail, why EPA Region I’s stance on imposing stringent TN
limitations is based on the improper use of data and analyses to support a desired outcome and is
not grounded in sound science. Additionally, the letter described how EPA has refused to allow
an open peer review with public involvement in the process. Related to this request, the
Coalition has met with EPA and submitted supplemental information to Ellen Gilinsky, Senior
Policy Advisor, EPA’s Office of Water on this issue.


http://www.hall-associates.com/
mailto:jhall@hall-associates.com

On September 27, 2012, Nancy Stoner, EPA’s Acting Assistant Administrator, responded to the
Coalition stating EPA ‘“has not seen any evidence that Region I engaged in scientific
misconduct.” The letter does not offer any explanation that indicates specific allegations raised
by the Coalition were actually in error or false. This FOIA request seeks any such information
regarding specific allegations.

Request:

As part of the Coalition’s submissions to EPA, the following statement and supporting
documentation were provided:

EPA insisted transparency-based TN criteria must be applied to the tidal rivers
(Squamscott, Lamprey, and Upper Piscataqua) and continued to issue permits
knowing: Transparency in the major tidal rivers is poor, but the available data
shows that (1) the effect of algal growth on transparency is negligible (2) CDOM
and turbidity are the key factors controlling transparency in the system and (3)
regulating TN in the tidal rivers will not result in any demonstrable improvement
in transparency. (See attached deposition excerpt of Mr. Trowbridge from July
11, 2012 verifying this point, as well as, a letter from EPA to DES dated
December 9, 2009.).

Please provide us with all records or factual analyses that show this statement is incorrect.

Please contact the undersigned if the associated search and duplication costs are anticipated to
exceed $250.00. Please duplicate the records that are responsible to this request and send them
to the undersigned at the above address. If any requested records are withheld based upon any
asserted privilege, please identify the basis for the non-disclosure. Moreover, to the extent EPA
asserts that a document, or portions thereof, is privileged, the Agency is still responsible for
producing the non-privileged portions of that document. If you have any questions regarding
this request, please do not hesitate to contact this office so as to ensure that agency resources are
conserved and only the necessary documents are reproduced.

Sincerely,

/s/ John C. Hall

JOHN C. HALL

Cc:  Great Bay Municipal Coalition



From: foia@erulemaking.net

To: Keisha Sedlacek
Subject: FOIA Request EPA-HQ-2013-000723 Submitted
Date: Monday, October 22, 2012 4:34:43 PM

This message is to confirm your request submission to the FOlAonline application:

https://foiaonline.regulations.gov:443/foia/action/public/view/request?
objectld=090004d28000d1a5. Request information is as follows:

Tracking Number: EPA-HQ-2013-000723

Requester Name: Keisha Sedlacek

Date Submitted: Mon Oct 22 16:34:40 EDT 2012

Request Status: Submitted

Description: To Whom This May Concern: Please find attached a Freedom of
Information Act (FOIA) request for records associated with EPA?s response to
the Great Bay Municipal Coalition?s scientific misconduct letter. If you have any
guestions, please do not hesitate to contact this office. Sincerely, Keisha
Sedlacek


mailto:foia@erulemaking.net
mailto:kSedlacek@hall-associates.com
https://foiaonline.regulations.gov/foia/action/public/view/request?objectId=090004d28000d1a5
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HALL & ASSOCIATES

Suite 701
1620 | Street, NW
Washington, DC 20006-4033
Telephone: (202) 463-1166 Web: http://www.hall-associates.com Fax: (202) 463-4207

Reply to E-mail:
jhall@hall-associates.com

October 22, 2012

VIA FOIA WEBSITE

National Freedom of Information Officer
U.S. Environmental Protection Agency
1200 Pennsylvania Ave., NW (2822T)
Washington, D.C. 20460

E-mail: hg.foia@epa.gov

RE: Freedom of Information Act Request for Records Associated with EPA’s Response
to the Great Bay Municipal Coalition’s Scientific Misconduct Letter

To Whom This May Concern:

This is a request for public records pursuant to the Freedom of Information Act (“FOIA”), 5
U.S.C. § 552, as implemented by the Environmental Protection Agency (“EPA”) at 40 C.F.R.
Part 2. This request is submitted by Hall & Associates on behalf of the Great Bay Municipal
Coalition (“the Coalition”). For purposes of this request, the definition of “records” includes, but
is not limited to, documents, letters, memoranda, notes, reports, e-mail messages, policy
statements, data, technical evaluations or analysis, and studies.

Background:

On May 4, 2012, the Coalition submitted a letter to EPA Administrator Lisa Jackson and
Inspector General Arthur A. Elkins, Jr. requesting the review of Great Bay water quality criteria
compliance and permitting be withdrawn from EPA Region | in order for a new peer review to
be conducted by an independent panel of experts who can assess the scientific basis of the
Region’s position. The letter described how EPA has refused to allow an open peer review with
public involvement in the process. Related to this request, the Coalition has met with EPA and
submitted supplemental information to Ellen Gilinsky, Senior Policy Advisor, EPA’s Office of
Water on this issue.

On September 27, 2012, Nancy Stoner, EPA’s Acting Assistant Administrator, responded to the
Coalition stating EPA “has not seen any evidence that Region I engaged in scientific
misconduct.” The letter also states EPA “has not made a final decision on [the Coalition’s]
request for additional peer review.”


http://www.hall-associates.com/
mailto:jhall@hall-associates.com

Request:
The following statements were made by Nancy Stoner in the September 27, 2012 letter:

The [peer] reviewers had access to all comments provided to NH DES during the
public comment period described above, including those of the affected
municipalities.

Please provide us with (1) a copy of all materials (other than the 2009 Criteria document)
provided to the peer reviewers and (2) any records indicating whether the peer reviewers were
allowed to review comments developed by the Coalition, or its representatives, after the “public
comment period” for the 2009 Criteria document, when it was learned that a peer review was
ongoing.

Please contact the undersigned if the associated search and duplication costs are anticipated to
exceed $250.00. Please duplicate the records that are responsible to this request and send them
to the undersigned at the above address. If any requested records are withheld based upon any
asserted privilege, please identify the basis for the non-disclosure. Moreover, to the extent EPA
asserts that a document, or portions thereof, is privileged, the Agency is still responsible for
producing the non-privileged portions of that document. If you have any questions regarding
this request, please do not hesitate to contact this office so as to ensure that agency resources are
conserved and only the necessary documents are reproduced.

Sincerely,

/s/ John C. Hall

JOHN C. HALL

Cc:  Great Bay Municipal Coalition
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From: John Hall

To: Perkins.Stephen@epamail.epa.gov; Arsenault.Dan@epamail.epa.gov
Cc: "Peter H. Rice"; dean_peschel@yahoo.com; Sean Greig (sgreig@newmarketnh.gov); "Jennifer Perry"; "David

Green (david.green@rochesternh.net)"”; jpeltonen@sheehan.com; Robert R. Lucic; Dana Bisbee; E Tupper
Kinder (ekinder@NKMLawyers.com); smwoodland@cityofportsmouth.com; Keisha Sedlacek

Subject: FW: Great Bay Municipal Coalition Peer Review - supplemental comments
Date: Monday, November 05, 2012 10:24:30 AM
Attachments: Photoaraph Showing Naturally Occuring CDOM in Salmon Falls River.pdf

SWA - UNH Peer Review response Ltr 10 16 2012.pdf
UNH Peer Review Ltr 9 07 2012.pdf

stoner Itr 11-2-12.pdf

burack response to guestions.pdf

Dear Stephen

Please include the Coalition’s updated request for a new peer in the permit comment record as
supplemental comment. The letter to Ms. Stoner contains information directly relevant to the
Region’s proposed permit decisions for Great Bay communities. We will be further supplementing
our more detailed permit comments in light of Commissioner Burack’s recent response letter and
the recent DES/EPA information indicating that the basis for imposing stringent nitrogen limits has
now switched from the need to improve water column transparency to macroalgae control.
Presently, Great Bay is not listed as impaired for excessive macroalgae growth. Previously, we
submitted updated pictorial information showing that macroalgae growth in Lubberland Creek was
greatly reduced from the level found in 2008 that both DES and EPA have been highlighting. This
letter to Ms. Stoner also discusses prior DES deposition statements acknowledging great uncertainty
regarding whether current macroalgae growth was causing ecological impairment and if so, the
appropriate control mechanisms for limiting such growth. Such statements, more recent
macroalgae growth information and the major decrease in DIN levels occurring in the past three
years verify that imposition of stringent nitrogen reduction requirements to control macroalgae
growth is not justified and is based on speculation rather than demonstrable need.

The Coalition continues to be interested in a reasonable approach to managing nutrient inputs to
this system given the uncertainties and we are available to discuss such measures if it will lead to an
appropriate adaptive management approach.

Thank you for considering this information in your permit deliberations.

John

John C. Hall

Hall & Associates — Note new address:
1620 | Street, NW, Suite 701
Washington, DC 20006

Phone: 202-463-1166

Fax: 202-463-4207

E-Mail: [hall@hall-associates.com

The information contained in this e-mail is confidential and intended only for use by the individual or entity named. If the
reader of this message is not the intended recipient, or the employee or agent responsible to deliver to the intended
recipient, you are hereby notified that any dissemination, distribution or copying of this communication is strictly prohibited.
If you have received this communication in error, please immediately notify us by replying to this e-mail and destroying the
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Southeast Watershed Alliance
P.O. Box 22122
Portsmouth, NH 03802

October 16, 2012

Jonathan Pennock, Ph.D.

Director, UNH Marine Program & NH Sea Grant College Program
President, Sea Grant Association

University of New Hampshire

102 Chase Ocean Engineering Laboratory

24 Colovos Road

Durham, NH 03824

Richard Langan, Ph.D.

Director, Coastal and Ocean Technology Programs (Atlantic Marine Aquaculture Center, Cooperative
Institute for Coastal and Estuarine Environmental Technology, NERRS Science Collaborative)
University of New Hampshire

Coastal and Ocean Technology Programs

Gregg Hall, 35 Colovos Road

Durham, NH 03824

Stephen H. Jones, Ph.D.

Research Associate Professor, Department of Natural Resources & the Environment
UNH Marine Program, Center for Marine Biology

University of New Hampshire

Jackson Estuarine Laboratory

85 Adams Point Road

Durham, NH 03824

Regarding:  Request for Input on Proposed Peer Review of Great Bay Nutrient Protection
Strateqy

Dear Drs. Pennock, Langan and Jones:

On behalf of the Southeast Watershed Alliance | want to express our sincere thanks and appreciation
for your time and thoughtful responses to our September 7 letter requesting your input and opinion on
and participation in the proposed peer review. This proposal has generated significant discussion both
within the Alliance and among outside groups following the Alliance and your opinions are most
valuable.

We fully understand and appreciate the position each of you are in regarding potential conflict of
interest, the delicate balances that must be maintained, and the University’s position relative to active
participation in the proposed peer review process. We also acknowledge and appreciate your
expression of support for an external peer review of the Great Bay water quality data. Should the peer
review process move forward, we hope that you would be in a position to present the results of your
research to an outside independent peer review panel.

Page 1 of 2
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Southeast Watershed Alliance
P.O. Box 22122
Portsmouth, NH 03802

The Alliance recognizes and understands the very important contributions that UNH researchers have
made over the years in collecting, compiling and analyzing the data associated with the coastal
watershed and the estuaries.  We look forward to working with each of you and other UNH
researchers and staff as the Alliance moves forward with implementation of measures to improve,
protect and preserve the water quality of Great Bay and the NH coastal watershed. | can be reached at:
mtrainque@hoyletanner.com, (603) 785-3578 (mobile), mtrainque@gsinet.net, or at the address above.

Sincerely,

SOUTHEAST WATERSHED ALLIANCE

Michael A. Trainque, P.E., Chairman

Board of Directors

Cc: Board of Directors — Southeast Watershed Alliance
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Southeast Watershed Alliance
P.O. Box 22122
Portsmouth, NH 03801

September 07, 2012

Jonathan Pennock, Ph.D.

Director, UNH Marine Program & NH Sea Grant College Program
President, Sea Grant Association

University of New Hampshire

102 Chase Ocean Engineering Laboratory

24 Colovos Road

Durham, NH 03824

Richard Langan, Ph.D.

Director, Coastal and Ocean Technology Programs (Atlantic Marine Aquaculture Center, Cooperative Institute
for Coastal and Estuarine Environmental Technology, NERRS Science Collaborative

University of New Hampshire

Coastal and Ocean Technology Programs

Gregg Hall, 35 Colovos Road

Durham, NH 03824

Stephen H. Jones, Ph.D.

Research Associate Professor, Department of Natural Resources & the Environment
UNH Marine Program, Center for Marine Biology

University of New Hampshire

Jackson Estuarine Laboratory

85 Adams Point Road

Durham, NH 03824

Regarding: Request for Input on Proposed Peer Review of Great Bay Nutrient Protection Strategy

Dear Drs. Pennock, Langan and Jones:

The charge and primary goal of the Southeast Watershed Alliance (Alliance) is to implement solutions to protect
and enhance the surface and ground waters of the New Hampshire Coastal Watershed. As you are aware, the
issue of appropriate nutrient requirements to protect the Great Bay estuary has been a topic of considerable
debate and controversy over the past two years. Some argue that nitrogen is not the primary factor influencing
system ecology (e.g., eelgrass populations) based on the available data while others assert that prompt, major
reductions are essential to restore and protect this resource. Regardless of the final outcome, given the economic
and ecological ramifications at stake, it is in the interest of the Alliance communities to understand the issues
affecting the estuary as best we can and to ensure that the protective measures that we implement effectively
improve the quality of the resources we all enjoy. Consequently, the Board of Directors of the Alliance, at its
August 13" meeting, elected to move forward in response to a request for the Alliance to sponsor an
independent peer review of the 2009 NHDES Numeric Nutrient Criteria. The subject of an independent peer
review was brought before the general membership of the Alliance at its quarterly meeting on August 8" and,
following lengthy and lively discussion, a majority of the representatives present voted to move forward in
furtherance of the peer review. Your input and involvement in that process, as discussed below, would be most
welcome.

It is our understanding that the recent scientific debate has resulted in significant additional analyses addressing
a number of critical assumptions underlying the 2009 Numeric Nutrient Criteria document. Moreover, recent
studies of Great Bay and its tributaries by UNH researchers and others have provided further insight on the
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Southeast Watershed Alliance
P.O. Box 22122
Portsmouth, NH 03801

appropriate scope and benefits of nutrient reduction. Finally, three additional years of data collected apparently
show significant improvement in the nitrogen levels in the estuary and that eelgrass beds are recovering. The
factors leading to these recent improvements are not fully understood. Whether and how this information
should alter prior regulatory directions are open questions. It is also critical that we try to gain a better
understanding of the monitoring efforts that can be done to supplement existing data, identify and fill gaps in the
existing data, provide additional data that could then be used to develop effective and innovative solutions for
implementation to improve water quality in the watershed, and, track the results of implementation efforts in
order to assess outcomes and results.

The Alliance understands the important contributions that UNH researchers, and the Jackson Lab in particular,
have made in collecting, compiling and analyzing the data associated with the watershed and the estuary. Each
of you is on the PREP Technical Advisory Committee assessing the State of the Estuary and has played a major
role in expanding the knowledge of the estuary. Through those activities you are familiar with much of the new
information that has been developed since 2009. Therefore, in advance of conducting this peer review and as an
aid to structuring that effort, we would ask for your short response to the following questions:

e Based on the more recent data and analyses, do you believe that an updated peer review would be
appropriate with regard to the recommendations contained in the 2009 Numeric Nutrient Criteria
document and nutrient reduction strategies triggered by application of that document?

e What updated information do you believe needs to be considered and evaluated to ensure that local
resources are prudently expended?

e Are there critical gaps in our knowledge of Great Bay eelgrass, dissolved oxygen, and ecosystem
dynamics that need to be more fully understood at this time?

e Other than yourselves, do you have any recommendations as to experts that should be included in this
independent peer review process?

In closing, ensuring that local and state resources are properly focused is a critical concern of the Alliance. A
majority of the Alliance members believe that an open, independent peer review is an important step in
assessing the available information and the basis of divergent views. This is best accomplished in a public
forum, open to anyone who wishes to present relevant scientific information. Given your expertise and long
involvement in assessment of this estuary, your involvement as peer reviewers of the information presented
would be most appreciated. Please let us know your thoughts on the issues presented above and whether you
would be available to participate as reviewers in this process. An adequate budget will be established to ensure
that you may devote the time necessary to this critical effort.

We greatly appreciate your time and look forward to hearing from you. | can be reached at:
mtrainque@hoyletanner.com, (603) 785-3578 (mobile), or at the address above.

Sincerely,
SOUTHEAST WATERSHED ALLIANCE

Michael A. Trainque, P.E., Chairman
Board of Directors
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GREAT BAY MUNICIPAL COALITION

November 2, 2012
VIA E-MAIL

Nancy Stoner

Acting Assistant Administrator for Water
U.S. Environmental Protection Agency
1200 Pennsylvania Avenue, NW
Washington, DC 20460

Re:  Request for EPA’s Support for Updated Peer Review
Dear Ms. Stoner:

As you know, the Mayors of Portsmouth, Dover and Rochester have urged EPA t{o
support conducting an updated, open peer review to assess the need for stringent nitrogen criteria
to protect the Great Bay Estuary. The Great Bay Municipal Coalition (“the Coalition™), that
represents the interests of those communities, has also urged EPA to support this request, in light
of more recent technical information that has become available and the realization that the prior
review, conducted by EPA in 2010, failed to consider critical scientific information that was
available at that time. Over the past few months, various groups that are knowledgeable
regarding Great Bay Estuary and familiar with the latest available information have also
supported the need to conduct an updated peer review regarding the scope of nitrogen controls
needed to protect the Great Bay Estuary. These supporters include the Southeast Watershed
Alliance and a group of University of New Hampshire professors who are affiliated with the
Jackson Laboratory. (Attachments 1 and 2).

After receiving a recent response letter from Commissioner Burack (Attachment 3)
regarding the Coalition’s comments, the need for an updated peer review is now clearer than
ever, Apparently, the Department of Environmental Services (DES) is substantially modifying
its original scientific basis for supporting TN reductions throughout the watershed. Water
column transparency no longer appears to be a major concern related to TN inputs (though it was
the central focus of the draft 2009 numeric nutrient criteria). Excessive macroalgae growth is
now the focus. In the letter, DES acknowledged a number of our major scientific concerns were
correct, as follows:

e Algal levels in the system [the Great Bay Estuary] did not change materially from 1980
to present, despite an increase in TIN levels between 1980 and 2008.

e Transparency in the major tidal rivers (Squamscott, Lamprey, Upper Piscataqua) is poor,
but the available data (not previously analyzed by DES) show that (a) the effect of algal





growth on transparency is negligible, (b} naturally occurring CDOM' and turbidity are
the key factors controlling transparency in the system.

e Great Bay itself is generally not a water column, transparency limited system because
eelgrasses receive sufficient light during the tidal cycle.

e The various DES/PREP analyses that evaluated whether (a) TN increases had caused
changes in transparency, algal levels or DO and (b) a “cause and effect” relationship
between TN and transparency/DO existed, were excluded from the technical information
presented in the 2009 numeric nutrient criteria document and, therefore, were never
presented to EPA’s peer review panel.

o Dissolved nutrient concentrations (which directly effect macroalgae growth) have now
returned to 1970-1980 levels. This dramatic change in ambient DIN levels appears to be
the result of reduced rainfall and increased plant growth.

Needless to say, given DES’s confirmation of these points, significant improvement in water
column transparency in the tidal rivers and Great Bay would not be expected to result from TN
reduction. Moreover, there is little doubt that if the original peer reviewers knew these facts
when conducting their review, they would have reached a different conclusion on the technical
validity and ecological need for stringent TN limitations in Great Bay.

DES’s New Concern: Macroalgae

In response to virtually every issue raised by the Coalition, DES has now indicated
macroalgae is the major issue in the Great Bay Estuary. DES is apparently relying on new
information/studies provided by Mathieson and Neftleton, et.al. as the basis for its position. It
deserves noting that these latest statements are at odds with prior statements made by DES Head
Scientist, Mr. Philip Trowbridge, which acknowledged the following with respect to macroalgae:

1. In the past 4 years, macroalgae growth has apparently begun to increase in the intertidal
areas (mud flats exposed at low tide) but eelgrass population regrowth, occurring in
deeper waters, does not appear to be materially impacted (Trowbridge Dep. at 104-105,
156-157, 240-241).

2. Macroalgac are not identified as an ecological problem in any of the tidal rivers,
(Trowbridge Dep. 380-381). It is not apparent that the existing macroalgae growth is
impairing the bays ecological resources. (Trowbridge Dep. @ 104-5, 149-57, 259-62).

! See attachment 4- a photograph taken October 31, 2012 on the Salmon Falls River in Rollinsford, NH confirming
CDOM has a major impact on water column transparency in the tidal rivers of the Great Bay Estuary. TN from
septic tanks and wastewater plants obviously has no effect on the amount of CDOM entering the tidal rivers.





GREAT BAY MUNICIPAL COALITION

Given the conflicting opinions and statements regarding the scope and significance of
macroalgae growth on the Estuary, it seems that one major focus of the peer review needs to be
(1) whether and how macroalgae are currently causing an ecological impairment and (2) whether
and how TN reduction will be effective in reducing macroalgae growth.

In your September 27, 2012 letter to the Coalition stated: “EPA has not made a final
decision on [the Coalition’s] request for additional peer review.” We now ask that you render
that decision in light of the October 19, 2012 correspondence we received from Commissioner
Burack stating that “The Department is not opposed to another peer review, on the conditions
that all parties, including EPA, agree fto the need, the guidelines in the EPA Peer Review
Handbook are followed, the charge questions are reasonable, the reviewers are objective, and
the requesting communities are able fo find a source of funding for the peer review.” In light of
the Commissioner’s response, the ball is now in EPA’s court and we ask that EPA commit fo
working with the State and the Coalition to develop the scope of the peer review and the
necessary questions to determine whether the science supports the most stringent nitrogen
criteria for the Great Bay Estuary. We look forward to your decision on whether to support this
important process.

Sincerely,

Dean Peschel for the
Great Bay Municipal Coalition

CC:  Dean Trefethen, Mayor of Dover
Eric Spear, Mayor of Portsmouth
Thomas J. Jean, Mayor of Rochester
Great Bay Municipal Coalition
Ellen Gilinsky, EPA, Senior Policy Advisor, Office of Water
Congressman Frank Guinta
Senator Shaheen
Senator Ayotte







: The State of New Hampshire :
Department of Environmental Servnces

Thomas S. Burack, Commissioner

Celebrating 25 Years of Protecting
New Hampshire’s Environment

October 19, 2012

Thomas J. Jean, Mayor Dean Trefethen, Mayor Eric Spear, Mayor

City of Rochester City of Dover City of Portsmouth
31 Wakefield Street 288 Central Avenue 1 Junkins Avenue
Rochester, NH 03867 Dover, NII 03820 Portsmouth, NII 03801

‘Re: Request for Meeting to Discuss New Information Regarding Nutrient Effects on the Great Bay
Estuary and Independent Peer Review

Dear Mayors Jean, Trefethen, and Spear:

On August 14, 2012, the Department of Environmental Services received letters from your offices,
on behalf of the Great Bay Municipal Coalition, asserting certain “new” facts regarding nitrogen
pollution in the Great Bay Estuary, In addition, you requested that the Department conduct an
additional peer review of the relevant scientific information. We also received a follow-up letter
from you on October 4, 2012 that reiterated these claims and this request. The Department has
carefully reviewed your letters, developed a detailed response, and arranged for a face-to-face
meeting with you fo discuss your concerns.

The Department appreciates and shares your interest in basing restoration decisions on a sound
scientific footing, We also recognize the potential high costs to your respective communities for
wastewater treatment to remove nitrogen. As described in more detail in the attached document,
DES refutes the various claims and allegations in your August 14, 2012 letter. In summary, DES
maintains that the Great Bay Estuary exhibits all the classic signs of eutrophication and that
excessive nitrogen is causing or contributing to the water quality problems in the estuary, Many of
the claims in your letter over-simplify the situation, exclude key information, or extrapolate site-
specific results to the whole estuary. Some key points from our response include:

1} The Coalition claims that eelgrass is recovering. This claim is based on an incomplete and
inaccurate subset of the data. In fact, eelgrass is not “rebounding”, The total eelgrass cover in
the estuary in 2009, 2010, and 2011 was essentially unchanged and was still 35% below earlier
levels. Looking at the whole dataset, it is unfortunate but indisputable that the 15-year trend

for eelgrass remains downward.

2} The Coalition claims that algal levels have not increased since 1980. This claim focuses on
one type of algae (phytoplankton) and only in certain areas of the estuary, and ignores the
information provided by respected UNH scientists about increasing macroalgae. In fact, the
Coalition has already stated in writing that, “Great Bay waters (excluding the tidal rivers)
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should be identified as iinpaired due to excessive macroalgae growth.” (See November 14,
2011 letter from Dean Peschel to Harry Stewart.)

3) The Coalition claims that nitrogen levels have returned to 1970-1980 levels. DES agrees that
average annual dissolved inorganic nitrogen (DIN) concentrations in some parts of the estuary
have fallen in recent years. However, dissolved inorganic nitrogen is highly variable because
it is rapidly taken up by plants. Total Nitrogen (TN) concentrations show a more complete
picture of nitrogen levels in the Estuary. Total Nitrogen concentrations show either no or
increasing trends in locations across the estuary.

Full responses, including detailed citations and supporting information, to the claims in your letters
are provided in the attached document. There is strong evidence that the state’s narrative water
quality standard for nutrients is violated in most parts of the Great Bay Estuary. It is the hope of the
Départment of Environmental Services that all interested parties can all put any disagreements aside
and begin to work together to develop effective solutions to this problem.

Your letters also request that the Department conduct an additional review of the scientific
information. Please be reminded that the nitrogen thresholds developed by the Department in 2009
were peer reviewed by two independent experts {rom Cornell University and the University of
Maryland. Both reviewers found the thresholds to be reasonable and well-supported by the data
presented. The reviewers were privy to all the comments and criticisms provided by the '
municipalities at the time. For the reasons stated in the attached document, DES does not believe
that any of the “new” information or additional information developed by the Coalition since that
time would lead to a change in findings from those of the initial peer reviewers. Nonetheless, the
Department is not opposed to another peer review, on the conditions that all parties, including EPA,
agree to the need, the guidelines in the EPA Peer Review Handbook are followed, the charge
-questions are reasonable, the reviewers are-objective, and the requesting coimmunities are able to
find a source of funding for the peer review. I our opinion, however, the considerable funds
required for an additional peer review would be better spent on enhanced monitoring and site-
specific nutrient threshold development,

Thank you for your letter and for your efforts to restore the Great Bay Estuary. If you have axiy
questions, please feel free to contact Harry Stewart, Water Division Director, at 271-3308 or

Harry.Stewart@des.nh.gov; Vicky Quiram, Assistant Commissioner, at 271-8806 or
Vicki.Quiram@des.nh.gov; or me at 271-2958 or Thomas.Burack@des.nh.gov.

Sincerely,

Thomas S. Burack
Commissioner

- Enc,





Responses of the New Hampshire Department of Environmental Services (DES)
To Claims of New Information Regarding Nutrient Effects on the Great Bay Estuary
Included in Letters to Commissioner Burack dated July 20, 2012
From the Mayors of Rochester, Portsmouth, and Dover

October 19, 2012

Note: The three letters from the mayors of Rochester, Portsmouth, and Dover contained the same
six claims of new information regarding nutrient effects on the Great Bay Estuary. The claims
from these letters appear below in bold, followed by DES’s responses. Many of the claims
contain multiple aspects, and these have been parsed to facilitate the DES response. The
referenced figures appear at the end of this document.

Claim #1
1.A “Algal levels in the system did not change materially from 1980 to present, ...”"
DES Résponse:

“Algal levels” is a broad term. The depositions cited refer specifically to phytoplankton,
which is one of many types of algae. Similarly, “the system” is not defined but assumed
to mean Great Bay proper because that is the only place for which phytoplankton records
extend back to 1980. With those definitions, it is correct that there have been no clear
trends in chlorophyll-a (a specific measurement of phytoplankton) measured in Great Bay
over the full period of record from 1974 to 2011 in Great Bay (PREP, 2012 at 90).

However, the statement ignores the fact that phytoplankton are not the only form of algae
that is important in a shallow estuary like the Great Bay. For shallow systems, it is
expected that changes in macroalgae will precede changes in phytoplankton (McGlathery
et al., 2007; Valiela et al., 1997), which is what is actually happening in Great Bay. At
the mouth of Lubberland Creek in Great Bay, macroalgae increased from 0.8 to 39.3
percent cover between 1980 and 2010 (PREP, 2012 at 86). Dr. Art Mathieson provided
comments to DES and PREP stating that macroalgae populations in the estuary have
increased:

“Prior to the 1980s no major algal blooms were apparent and the nutrient levels
were much lower than today (cf. Mathieson and Hehre, 1981). During the past 2-
3 decades the following macroalgal patterns have occurred along with increased
nutrients:
o “Extensive ulvoid green algae (Ulva spp.) or “green tides” (Fletcher,
1996) have begun to dominate many of these estuarine areas during the
past 15-20 years, particularly within Great Bay proper (Nettleton et al.

! Citation listed as “Trowbridge deposition - June 21, 2012” (no page numbers provided). After reviewing the
transcript, the relevant section is likely pp. 132-137 which discusses trends in phytoplankton levels, During the
second Trowbridge deposition on July 11, 2012, the same topic was discussed and is covered in pp. 343-345, In both
cases, it is clear that the discussion is about phytoplankton levels only.
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2011). Such massive blooms of foliose green algae can entangle, smother
and cause the death of eelgrass (Zostera marina) within the low
intertidal/shallow subtidal zones (pers. obs. A C Mathieson). They
primarily represent annual populations that can also regenerate from
residual fragments buried in muddy habitats,

o “Extensive epiphytic growths of seaweeds on eelgrass (Zostera marina)
have also occurred during the past 15-20 years, particularly within Great
Bay proper (pers. obs. A C Mathieson). These epiphytes, which are mostly
Silamentous red algae and colonial diatoms, may completely cover the
Jronds of eelgrass, limiting the host's growth and photosynthesis and
compromising its viability.” (Mathieson, 2012 at 1)

The Great Bay Municipal Coalition (GBMC) has previously acknowledged that
macroalgae has increased in the estuary. In a letter from Dean Peschel to Harry Stewart
on November [4, 2011, the GBMC stated that “Great Bay waters (excluding the tidal
rivers) should be identified as impaired due to excessive macroalgae growth, and the
parameter of concern causing the impairment should be identified as DIN.” (Peschel,

2011b at 3)

Accordingly, the statement that “algal levels in the system did not change” is only
theoretically accurate if it is read as pertaining solely to phytoplankton and not to all
types of algae, including some that may be more significant.

1.B “...despite an estimated 59% increase in TN levels between 1980 and 2004.”*

DES Response:

This statement is incorrect, Total Nitrogen (TN) was first measured in the Great Bay
Estuary starting in 2003, There are no known measurements of TN in the Great Bay
Estuary from the 1970s, 1980s, or the 1990s. For the TN data that exist, for the period
starting in 2003 and running through 2011, there has been no trend in TN at Adams Point
in Great Bay (PREP, 2012 at 69). TN has been measured routinely since 2003 at eight
trend stations, as well as occasionally at other stations across the estuary.

This incorrect statement seems to refer back to the 2006 State of the Estuaries report
(NHEP, 2006 at 12), which was superseded by a 2009 report and is now six years out-of-
date. The 2006 report showed that Dissolved Inorganic Nitrogen (DIN) had increased by
59 percent between the year periods of 1974-1981 and 1997-2004. Apparently, the
GBMC is assuming that DIN concentrations are the equivalent of TN concentrations.
HydroQual, consultants for the GBMC, have specifically advised against making this
assumption, stating: “The use of inorganic nitrogen as an indicator of total nitrogen trends
can be inaccurate” (HydroQual, 2011 at 4).

2 The source of this fact is cited as the 2006 State of the Estuaries report from the New Hampshire Estuaries Project
(NHEP, 2006 at 12).
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DES uses TN for surface water quality assessments of the estuary, DIN is an inferior
indicator of nitrogen pollution compared to TN. DIN does not include nitrogen that is
incorporated into planis and organic matter and is a more reactive and unpredictable form
of nitrogen. For example, DIN concentrations in the water can be very low during periods
of high plant growth because the DIN is pulled out of the water and incorporated into
phytoplankton, macroalgae, and other plants. As shown in Figure 1, the percent of TN
that consists of DIN varies widely during the year.

DES concurs that TN concentrations have likely increased over time as the population in
the watershed has increased. However, the statement quoted in the claim is incorrect and,
at best, out-dated.

1.C “Therefore, TN inputs could not have caused changed transparency in the system and
“reducing TN inputs will not improve system transparency as is assumed by DES,”

DES Response:

The assumption underlying this statement is that the only way for nitrogen to affect
eelgrass is by causing phytoplankton blooms that shade eelgrass so that there is not
enough light for eelgrass to survive. This assumption is incorrect. In fact, there are
multiple ways in which excess nitrogen can affect eelgrass. In response to comments
from the GBMC on the 2012 Consolidated Assessment and Listing Methodology, DES
provided the following explanation.

“There are multiple ways that excess nitrogen impacts eelgrass in the Great Bay
Estuary. First, like all plants, eelgrass needs light to survive, Increasing nitrogen
concentrations cause algae blooms (Figure 3) and elevated primary productivity
in general. The plant matter floating in the water shades the eelgrass plants so
they do not get enough light to survive. Figure 4 shows that light attenuation in
the Great Bay Estuary is more strongly correlated with plant/organic matter in
the water than any other factor. Second, excess nitrogen creates an environment
in which epiphytes can grow on the leaves of eelgrass and macroalgae can out-
compete and smother eelgrass. Field studies in Nettleton et al. (2011) and Pe’eri
et al. (2008) have demonstrated that macroalgae has increased, dramatically in
some places, as nitrogen has increased in the estuary. Finally, excess nitrogen
disrupts cellular processes for eelgrass (Burkholder et al., 2007).

“The dominant mechanism by which nitrogen affects eelgrass is different in
different parts of the Great Bay Estuary and can vary over time. Light
attenuation, a general measure of water clarity, is a good indicator of the
presence or absence of eelgrass especially in the deeper areas of the estuary.
Subtidal eelgrass beds in these areas need clear water to transmit light to the
growing depths. In shallower areas, overgrowth and smothering by macroalgae

* This statement has been assumed to be a conclusion drawn by the letier’s author, The only section of the
deposition transcripts related to this topic is on July 11, 2012 pp. 345-348. This deposition date was not cited with
the claim.
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and/or cellular disruption may be the immediate cause of eelgrass loss. However,
even in shallow areas, light attenuation is still an important contributing factor
Jor eelgrass viability because sufficient light is a requirement for plant survival in
all areas.”

(DES, 2012b at 8)

Because the assumption underlying the above GBMC statement on transparency is incorrect and
invalid, the statement is also not correct. The opposite is, however, a well accepted scientific
conclusion: reduced TN levels can only help to improve the light available to eelgrass, reduce
the growth of macroalgae, and reduce direct nitrogen toxicity to submerged aquatic plants
(Burkholder et al., 2007).
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Claim #2

2.A “Transparency in the major tidal rivers (Squamscott, Lamprey, Upper Piscataqua) is
poor, but the available data (not previously analyzed by DES) show that (a) the effect of
algal growth on transparency is negligible,”* -

DES Response;

The portion of the July 11, 2012 deposition relevant to this statement is based on a series
of graphs created by the GBMC that relate phytoplankton as chlorophyli-a to water
clarity in the Squamscott, Lamprey, and Upper Piscataqua Rivers, The graphs used in the
deposition show data from each river separately. Different types of graphs were used for
the different rivers and, in the case of the Upper Piscataqua River graph, unproven
assumptions about Secchi disk measurements were used. The point of the graphs was to
attempt to show that chlorophyll-a was not well correlated with water clarity and,
therefore, that other factors such as turbidity and colored dissolved organic matter
(CDOM) must be controlling light attenuation. During the deposition, DES staff agreed
that the graphs supported those conclusions,

2.B “(b) naturally occurring CDOM and turbidity are the key factors controlling
transparency in the system, and”*

DES Response:

DES does not dispute that colored dissolved organic matter (CDOM) and turbidity are
important factors related to water clarity in the tidal rivers. However, eelgrass was
mapped in significant quantities in the tidal rivers in 1948 (DES, 2012 at 14), If

“naturally occurring CDOM and turbidity” were the only factors controlling transparency .

(and presumably eelgrass survival) in the rivers, it would not have been possible for
eelgrass to have existed in these areas at all.

2.C “(c) regulating TN in the tidal rivers will not result in any demonstrable improvement
in transparency or allow for eclgrass re-cstablishment,”®

DES Response:

The assumption that regulating TN will not have any “demonstrable improvement in
transparency or allow for eelgrass re-establishment” is a conclusion that is predicated on
the assumption that the only way that nitrogen affects eelgrass is through phytoplankton
blooms that cause shading,. In fact, there are several other ways that excess nitrogen can
affect eelgrass (see explanation in response to Claim #1).

* Citation listed as “Trowbridge deposition — Fuly 11, 2012” (no page numbers provided). The relevant section of the
deposition transcript is pp. 421-434. The following graphs were discussed in this section: Short Exhibit 18, Short
Exhibit 21, and Short Exhibit 22.

3 Same citation as previous.

¢ Same citation as previous.
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In response to similar comments from the GBMC on the 2012 Consolidated Assessment
and Listing Methodology, DES showed that TN accounts for 27% of the variability in
light attenuation (see Figure 2) in the tidal rivers and provided the following explanation:

“The impairments for light attenuation (“transparency/TN-based listings”)
cannot be deleted from the 303(d) list because light attenuation is a good
indicator of eelgrass survival and there is a statistically significant relationship
between light attenuation and total nitrogen in the estuary. The Great Bay
Municipal Coalition has argued that light attenuation is naturally occurring and
unrelated to nitrogen, especially in the tidal rivers. In the N.H. Surface Water
Quality Regulations, “naturally occurring” means conditions which exist in the
absence of human influences (Env-Wq 1702.29). Figure 2a shows that light
attenuation and total nitrogen have statistically significant relationships in the
estuary, including in the tidal rivers (Figure 2b). Total nitrogen concentrations
are a strong indicator of human influence. Therefore, given the relationship
between light attenuation and total nitrogen in the estuary, including in the tidal
rivers, it cannot be justified that light attenuation is “naturally occurring” nor
can it be justified that light attenuation is unrelated to nitrogen concentrations.”
(DES, 2012b at 8)

It must also be recognized that eelgrass has been present in New Hampshire’s tidal rivers
in recent times. The fact that eclgrass has been detected in the tidal portions of the
Winnicut, Lamprey, Oyster, Bellamy, and Upper Piscataqua Rivers in recent years (i.e.,
since 1981 when the first modermn comprehensive mapping was conducted) demonstrates
that it should be possible to restore eelgrass in these areas (DES, 2012 at 14).
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Claim #3

“Great Bay itself is generally not a transparency limited system because eelgrass
populations receive sufficient light during the tidal cycle.”’

DES Response:

DES assumes that the term “transparency limited” in the claim was intended to mean that
the clarity of the water is not the limiting factor for eelgrass survival. DES agrees that one
of the reasons why eelgrass still exists in Great Bay proper is the exposure of eelgrass
plants to direct sunlight during low tide. However, water clarity is not the only way in
which nitrogen affects eelgrass (see response to Claim #1). Therefore, the claim that
Great Bay proper is not transparency limited does not mean that nitrogen does not affect
eelgrass in the Great Bay proper.

In response to similar comments from the GBMC on the 2012 Consolidated Assessment
and Listing Methodology, DES provided the following explanation of why water clarity
is still important even in shallow areas:

“The dominant mechanism by which nitrogen affects eelgrass is different in
different parts of the Great Bay Estuary and can vary over lime. Light
attenuation, a general measure of water clarity, is a good indicator of the
presence or absence of eelgrass especially in the deeper areas of the estuary.
Subtidal eelgrass beds in these areas need clear water to transmit light to the
growing depths. In shallower areas, overgrowth and smothering by macroalgae
and/or cellular disruption may be the immediate cause of eelgrass loss. However,
even in shallow areas, light attenuation is still an important contributing factor
Jor eelgrass viability because sufficient light is a requirement for plant survival in
all areas,” (DES, 2012b at 8)

7 Citation listed as “Trowbridge deposition — June 21, 2012 and Short deposition - May 14, 2012, as discussed in
numerous emails between DES, EPA, and Dr. Short” (no page numbers listed). The relevant section of the transcript
appears to be pp. 177-178. Transcript pp. 360-364 from the July 11, 2012 deposition also appear to be relevant,
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Claim #4

4,A “A large increase in rainfall and major floods occurring from 2006-2008 (a natural
condition) could be the primary cause of significant eelgrass declines that occurred in
Great Bay during that period due to salinity changes, increased turbidity and increased
colored dissolved organic matter (CDOM).”?

DES Response:

The actual data for eelgrass in the Great Bay do not support this claim (see Figure 3). The
data show a steady decline over time with the 2006-2008 years falling slightly below the
regression line and the last three years unchanged and slightly above the line. The odds of
this trend occurring by chance are less than 1 in 15,000, which, for such a complicated
ccosystem, demonstrates a very robust trend. Eelgrass cover in the entire estuary is still
35% below its extent in 1996 (PREP, 2012 at 126). It is not “rebounding”. Even if the
20006-2008 years were disregarded, there would still be a statistically significant declining
trend in eelgrass since 1990, Finally, it is not possible that heavy rainfalls in 2006-2008
could have caused the eelgrass declines that were evident in 2005 when DES initiated the
study of nitrogen in the Great Bay.

DES agrees that changes in CDOM (colored dissolved organic matter), turbidity, and
salinity during floods can affect eelgrass, However, another explanation for the worse
conditions during heavy rainfall years is that more nitrogen is delivered from the
watershed during those years as shown by Figure 4. CDOM itself is organic matter
typically exported from wetlands in the watershed. Organic matter necessarily contains a
certain fraction of nitrogen. Therefore, CDOM is not an independent parameter from
nitrogen. Moreover, delivery of nitrogen from human sources in the watershed is not a
“natural process”.

4.B “DES failed to assess the importance of these events in triggering the eelgrass decline in
the system despite the obvious temporal correlation.”’

DES Response:

DES protocols for assessing eelgrass populations for the 303d report use eelgrass data
from all years and look at trends over the full period of record and averages from the
most recent three years (DES, 2012 at 67). Multiple years are used to make assessments
to account for year-to-year variability in weather and other factors. It is not clear what is
meant by the statement: “DES failed to assess the importance of these events”. As stated
above, even if the presumed wet years of 2006-2008 were disregarded, there would still
be a statistically significant declining trend in eelgrass since 1990,

¥ The citation for this claim is “Trowbridge deposition — July 11, 2012 (no page numbers provided) and “charts;
CDOM changes from 2004-2010 and eelgrass changes with freshwater inputs”. The relevant sections of the
deposition transcript are likely pp. 381-384.

® Same citation as previous.
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The attachments to the July 20, 2012 letter supporting these claims contain invalid data
and are, therefore, incorrect. The GBMC figure showing eelgrass cover versus
precipitation shows nearly 2,000 acres of eelgrass in Great Bay in 2010 and no data for
2011 (see Figure 5). The correct values are 1,722 and 1,623 acres for 2010 and 2011,
respectively. Despite repeated reports provided by DES and PREP to the GBMC
transmitting the correct eelgrass data for 2010, the GBMC continues to use the wrong
numbers for eelgrass in the Great Bay. In addition to using the incorrect eelgrass data, the
figure presented by the GBMC showing CDOM measurements at the Great Bay Buoy is
based on unverified, raw data that have not been quality assured by the UNH researchers.
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Claim #5

“The various DES/PREP analyses that confirmed (a) TN increases did not cause changes in
transparency, algal levels or DO and (b) a “cause and effect” relationship between TN and
transparency/DO did not exist, were excluded from the technical information presented in
the 2009 numeric nutrient criteria document and, therefore, were never presented to EPA’s
internal peer review panel.”10

DES Response:

Estuaries are very complicated environments. Consequently, the DES study of the
impacts of nutrients in the estuary considered multiple approaches and evolved over four
years. Some of the initial analyses done by DES at the beginning of the five years of
research between 2005 and 2009 failed to show simple relationships between nitrogen
and transparency, phytoplankton, or dissolved oxygen. However, these analyses did not
prove that relationships between these parameters did not exist, The initial methods and
datasets used were simply inadequate for the task. Therefore, the analyses that the GBMC
uses to demonstrate the absence of cause-and-effect relationships, do not prove anything,

For the final report in 2009 (DES, 2009), DES ultimately adopted an approach that used
long-term averages to take into account delays in the biological response and nonlinear
feedback in the complicated estuarine system. Published papers by Burkholder et al.
(2007) and Li et al. (2008) demonstrate that eelgrass loss and algae blooms are not
expected to directly follow nitrogen concentrations and that plots of monthly data will not
illustrate relationships in estuaries. The approach used by DES in the final report was
able to illustrate the underlying relationships between nutrients and their effects. The
initial analyses that had not been effective were not included in the final report, as was
appropriate.

After the 2009 report was completed, DES continued to refine the methods for analyzing
data. In response to comments by the GBMC, DES demonstrated that the relationships
between TN and chlorophyll-a and transparency were independent of salinity effects (see
Figure 6). This result confirmed that the approach taken by DES in the 2009 report to
aggregate data from different parts of the estuary, with different salinities, was
appropriate,

Finally, the GBMC claims that the 2009 DES report was reviewed by “EPA’s internal
peer review panel”. This is not correct. The peer review of the 2009 report was
performed by two independent university professors, not a panel of EPA employees. The
two professors who conducted the peer review are widely recognized as being among the
top estuarine researchers in the world.

19 Phe citation is listed as “Trowbridge deposition — July 11, 2012” (no page numbers provided). The relevant
section of the transcript appears to be pp. 436-440. This topic was also discussed on June 21, 2012 as recorded on
pp. 232-241,

10
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Claim #6

6.A “Dissolved nutrient concentrations have now returned to 1970-1980 levels. This
dramatic change in ambient DIN levels appears to be the result of reduced rainfall and
increased eelgrass growth.”!!

DES Response:

DES agrees that average annual DIN concentrations at Adams Point have decreased in
the last few years and are similar to concentrations measured in the 1970s. However, as
discussed previously, DIN is an inferior indicator of nitrogen pollution compared to TN
because DIN is a subset of TN that is the most reactive in the environment. DIN does not
include nitrogen that is incorporated into plants and organic matter. DIN concentrations
in the water can be very low during periods of high plant growth because the DIN is
pulled out of the water and incorporated into phytoplankton, macroalgae, and other
plants. TN concentrations in the Great Bay have been measured since 2003, There are no
known measurements of TN taken in the 1970s, 1980s, or the 1990s, For the TN data that
exist, starting in 2003 and continuing through 2011, there has been no trend in TN at
Adams Point (Figure 7). The average TN concentration in 2009-2011 is only 14% lower
than in 2006-2008, which is most logically explained by reduced nitrogen loads asa
result of more normal rainfall amounts during this period (PREP, 2012 at 30).

While Adams Point is a good location for monitoring, trends at this site do not
necessarily reflect changes throughout the estuary. Complex interactions at this location
add variability to the dataset, At Chapmans Landing, which is close to nitrogen sources in
the Squamscott River, there are increasing trends for nitrate+nitrite, total dissolved
nitrogen, and total nitrogen (PREP, 2012 at 35).

6.B “These results indicate that natural processes were primarily controlling celgrass
populations and variations in nitrogen levels in the system.”!?

DES Response:

Since the first part of this claim is not correct, as noted above, this conclusion is not
supported. Moreover, the DIN data cited by the GBMC show a long-term increasing
trend. The long-term trend for eelgrass is downward, even if the heavy rainfall years were
disregarded. Macroalgae abundance is increasing in the estuary, as GBMC consultants
have already acknowledged (Peschel 2012 at 1). These facts do not support the
conclusion that “natural processes™ are the sole factors affecting nitrogen levels and
eelgrass populations in the estuary,

" The citation listed for the first sentence are charts from the PREP 2013 State of the Estuaries report {draft).
2 No citation provided.
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Exhibits

Figure 1: Monthly Average TN and DIN Concentrations at Adams Point in Great Bay

Average TN and DIN Concenfrations by Month at Adams Point’
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Figure 2: Statistically-significant relationships between light attenuation and total nitrogen
concentrations in the Great Bay Estuary

(a) All samples in all parts of the estuary (2003-2010)
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Figure 3: Eelgrass cover in the Great Bay proper
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Figure 4: Nitrogen loads to the Great Bay Estuary
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Figure 5
(a) Eelgrass Cover in the whole Great Bay Estuary, including Great Bay, Liitle Bay,
Piscataqua River, Liftle Harbor, and Portsmouth Harbor
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Figure 6
(a) Frequency of Phytoplankton Blooms at Different Total nitrogen Concentrations (for all
samples and for samples in each salinity category)
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Figure 7:
(a) Total nitrogen concentrations at Adams Point in Great Bay
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original e-mail and any attachments thereto.

From: Dean Peschel [mailto:dean_peschel@yahoo.com]
Sent: Friday, November 02, 2012 4:10 PM

To: stoner.nancy@epamail.epa.gov

Cc: Gilinsky.Ellen@epamail.epa.gov

Subject: Great Bay Municipal Coalition Peer Review

Dear Ms. Stoner:

Please find the attached letter and supporting information regarding the Great Bay
Municipal Coalition's request for an open independent peer review to assess the
need for stringent nitrogen criteria to protect the Great Bay estuary.We hope this
additional information helps your decision to support the requested peer review. We
look forward to receiving EPA's response.

Best Regards,

Dean Peschel

Peschel Consulting LLC
84 Silver Street Apt A
Dover, NH 03820

Ph: 603-781-5931
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CDOM and Turbidity, Not Algae Control Transparency and Regulation of TN will not Improve Transparency - (Trowbridge)

409

1 Q Ckay. Can you explain to nme why, then, in
2 | August of 2011, DES sent a letter to EPA saying it was
3 | appropriate to apply the eelgrass criteria in the | ower

4 | sections of the Squanscott and Lanprey River if the

5| research wasn't done to show it was either appropriate
6 | or feasible to have eelgrass in those areas?

7 A | guess | may be getting tripped up on the
8|term"research.” |If research neans a field study,

9 | sonet hing was not done, but if research nmeans to revi ew
10 | the data that we had and to discuss it nore thoroughly
11 | anongst ourselves, then we certainly did that.

12 Q You -- you have data show ng it's reasonabl e,
13 | feasible, and/or appropriate to apply the nutrient

14 | criteria for eelgrass restoration in those segnents of
15 | the rivers? |If there's such an analysis, we did not

16 | receive it under discovery so |l'd |ike to know.

17 A Well, what |'mreferring to there is

18 | di scussi ons about what could have changed and the

19 | paraneters around, |ike, color-dissolved organic matter
20 | that shoul dn't have changed. There's been no change in,
21 | or there should be no change in that. So it was deened
22 [ that it was feasible to restore.

23 Q Do you have an anal ysis denonstrating that
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CDOM and Turbidity, Not Algae Control Transparency and Regulation of TN will not Improve Transparency - (Trowbridge)

410

1| nitrogen control wll dramatically inprove transparency

2 |in either the Lanprey or the Squanscott R ver?

3 MR. MJULHCOLLAND: (Objection to form
4 A We do not have such anal ysis.

5 Q Then why woul d you put nitrogen criteria
6 | applicable in those areas? | nean, I'mtrying to

7 | understand this because it's pretty clear that eel grass
8|is gone. And it's pretty clear people understood that
9 |there were water quality factors that were preventing

10 [ it, but you picked out nitrogen as the one to control.

11 A Uhm hmm
12 Q Wy ?
13 A And you' re aski ng about the inpairnent

14 | determ nati ons? Because | thought your first question
15 | was about permts or --

16 Q No. The water quality nunbers. Wy did you
17 | pick nitrogen as the basis for controlling transparency
18 |in the tidal rivers?

19 A Because of our review of the scientific

20 | literature on this topic that there -- based on that, we
21 | have a conceptual nodel of what's affecting eelgrass in
22 | the system and nitrogen is the dom nant factor.

23 Q You're saying nitrogen is the dom nant factor
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CDOM and Turbidity, Not Algae Control Transparency and Regulation of TN will not Improve Transparency - (Trowbridge)

421
1| nuneric criteria on the permts.
2 (Counsel conferred with the wtness.)
3 Q M. Trowbridge, are you aware that Dr. Short

4 |testified that he never recommended applying the nuneric

5| nutrient criteria in the tidal rivers?
6 A. No.
7 Q This is Short Exhibit 20. That's a graph of

8 | Kd transparency neasurenent versus chlorophyll-a. Okay.
9 | Have you seen that grant before, M. Trowbridge?

10 A | think so.

11 Q Doesn't that graph denonstrate that regul ating
12 [ nitrogen to control chlorophyll-a levels in the

13 | Squanscott River will not and cannot assure attai nnent
14 [ of the transparency | evel contained in the June 2009

15 | nunmeric criteria docunent?

16 A |"mnot sure. So the graph is |ight

17 | attenuati on neasured at these two stations versus

18 | chl or ophyl | ?

19 Q Unhm hmm  Does, first off, does the graph show
20 [ that the light attenuation val ues cl ai ned necessary in
21 | the nuneric criteria docunent are attained in the

22 | Squanscott River, at either Chapnman's Landi ng or the

23 | further downstream station?
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CDOM and Turbidity, Not Algae Control Transparency and Regulation of TN will not Improve Transparency - (Trowbridge)

422
1 A No.
2 Q It's not even close; right?
3 A Ri ght.
4 Q These are | arge excedences of that value?
5 A Yes.
6 Q Okay. Does the analysis show that controlling
7 | chlorophyll-a will bring, even if you take the
8 | chl orophyll-a down to near zero in Squanscott River,
9 |that that will allowthis systemto attain the
10 | nutrient -- the transparency targets set in the 2009
11 | criteria docunent?
12 MR. MULHCLLAND: Object to form | don't
13 | understand it, but maybe Phil does.
14 Q Look at the | ower panel.
15 A The | ower panel.
16 Q The one you just --
17 A And this is a -- these box and whi sker plots
18 | on the | ower panel, what are they?
19 Q They're the data averaged fromthe plot above.
20 A Oh.
21 Q Sanme type of thing you' ve done.
22 A. Yeah, okay. This graph doesn't show a
23 | relationship with chlorophyll and light attenuation.
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CDOM and Turbidity, Not Algae Control Transparency and Regulation of TN will not Improve Transparency - (Trowbridge)

423
1 Q Right. So controlling nitrogen to control
2 | chlorophyl!l in this systemw || not allow this water
3 | body to even cone close to attaining the transparency
4 | level that is contained in the 2009 criteria; right?
5 A Based on this anal ysis, no.
6 Q Al right. This data had been submtted to
7 | you and to EPA. Is there any basis that you know for
8 |claimng that the analysis presented in this graph is
9 | incorrect?
10 A | " m not sure.
11 Q You' ve not seen any analysis that shows it's
12 | i ncorrect, have you?
13 A No.
14 Q (kay. Doesn't this analysis tell you it's
15 | sonmet hi ng el se other than chlorophyll controlling the
16 | transparency level in the Squanscott River?
17 A Based on this data, yes; this graph, yes.
18 Q kay. Do you know if these other factors that
19 | are controlling -- if it's not chlorophyll, there's only
20 [ two other factors that it can be, other than the water
21 |itself. It's color-dissolved organic matter or it's
22 | nonal gal -related turbidity; right?
23 A O it's organic matter that's not chl orophyll.
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Date: 2 7l(—1y

C. Palanchian, RMR, CRR, FCAR

fonx Lapa

From: Trowbridge, Philip

Sent: Wednesday, November 19, 2008 10:18 AM

To: 'Latimer.Jim@epamail.epa.gov'

Subject: RE: comments on NH estuaries N criteria document
HilJim,

Thanks for the comments. The meeting went well. There was some discussion but it was limited. It seemed like most
people were taking some time to digest the proposal. The comment that seems hardest to refute is that nitrogen is
correlated with light attenuation. Nitrogen was not proven to be the causative agent for light attenuation. Moreover,
nitrogen is a component of all the factors causing attenuation (phytoplankton, CDOM, particulate organic matter) so a
correlation would be expected. | will start working on the comments | received so far.

Thanks again.
Phil

-—--Original Message-—--

From: Latimer.Jim @epamail.epa.gov [mailto:Latimer.Jim@epamail.epa.gov]

Sent: Monday, November 17, 2008 5:56 PM

To: Trowbridge, Philip

Cc: Dettmann.Edward @epamail.epa.gov; colarusso.phil@epamail.epa.gov; Darryl Keith/NAR/USEPA/US@EPA.epa.gov
Subject: comments on NH estuaries N criteria document

Dear Phil,

| hope that you had a productive meeting this afternoon. As | said this
morning, | really needed today to carefully go over the draft before |
commented. Without the benefit of today's participation, | have

ventured to provide you with some of my comments (attached). | thought
the document was well thought out, but needs some tweaking.

I'm interested in what the TAC thought? Were there any over-riding
issues? Was it well received?

(See attached file: comments_latimer.doc)

Best regards,
Jim
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James’S. Latimer, Ph.D.

U.S. Environmental Protection Agency

Office of Research and Development

National Health and Environmental Effects Research Laboratory
Atlantic Ecology Division

27 Tarzwell Drive

Narragansett, Rl 02882

401-782-3167; FAX: 401-782-3030
latimer.jim@epa.gov

"All men by nature desire to know" — Aristotle

"The greatest kindness one can render to any man consists in leading him
from error to truth.” — Aquinas

"The right to search for truth implies also a duty; one must not conceal
any part of what one has recognized to be true." — Einstein
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/}{//Z‘: Re: NH estuary criteria
N = Alfred Basile,
\-1,.;;“);;_/ Stephen Silva to: Jean Brochi, 11/26/2008 01:51 PM
e’ David

Ann Williams, Ken Moraff, Mel

Cc: Cote, Roger Janson, Stephen

Perkins
From: Stephen Silva/R1/USEPA/US
To; Alfred Basile/R1/USEPA/US@EPA, Jean

Brochi/R1/USEPA/US@EPA, David
Pincumbe/R1/USEPA/US@EPA, Matt
Cc: Ann Williams/R1/USEPA/US@EPA, Ken
Moraff/R1/USEPA/US@EPA, Mel
Cote/R1/USEPA/US@EPA, Roger

To everyone involved in this review and preparation of these comments,
nice job! thanks,
Steve

Alfred Basile/R1/USEPA/US

Alfred

Basile/R1/USE To ptrowbridge@des.state.nh.us, pcurrier@des state.nh.us,
PA/US gcomstock@des.state.nh.us

11/25/2008 cc Ken MorafffR1/USEPA/US@EPA, Stephen

12:17 PM Silva/R1/USEPA/US@EPA, Mel Cote/R1/USEPA/US@E

Roger Janson/R1/USEPA/US@EPA, Phil
Colarusso/R1/USEPA/US@EPA, Matt
Liebman/R1/USEPA/US@EPA, David
Pincumbe/R1/USEPA/US@EPA, Jean
Brochi/R1/USEPA/US@EPA, Ann
Williams/R1/USEPA/US@EPA, Stephen
Perkins/R1/USEPA/US@EPA

Subject NH estuary criteria

Hello Phil:

Thank you very much for your recent draft report on the
development of numeric nutrient criteria for New Hampshire's
estuaries. The EPA provides the following comments to assist in
supporting final criteria recommendations. Overall, we believe
that the approach used to derive impairment thresholds is
scientifically sound. The EPA fully supports the application of a
weight-of-evidence approach and the use of a conceptual model
that tests whether there is a dose-response relationship in the data.
As we have seen in other estuaries, as nitrogen conentrations
increase to unacceptable levels, significant impacts to designated
uses are likely to occur. We strongly encourage you to work as
expeditiously as possible to ensure that the criteria are finalized
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and ultimately adopted as water quality standards. Please let us
know if we can provide further assistance as you continue to move

forward.

General Comments

1) Page 2 - it is stated that results reported as less than the method
detection level were excluded to avoid bias. Not sure we
understand, as this may also introduce bias into the dataset. How
many data points were excluded? Please provide greater
explanation.

2) Page 7 - the section on hyperspectral imagery needs more
explanation; what is sidelap? Also, at the TAC meeting it was
stated that the hyperspectral imagery was not conclusive
(something wrong with calibration of equipment?). More
information would be helpful.

3) EPA strongly encourages the State to continue to develop both
phosphorus and nitrogen criteria for lakes, rivers, and streams.
Although nitrogen appears to be the primary controlling nutrient in
the Great Bay estuary, elevated levels of both nutrients can
significantly impact designated uses in the tributaries.

Chlorophyll a

4) Please provide more explanation on the primary contact
recreation threshold for chlorophyll as this strongly influences the
N criteria. Why is the threshold 15 ug/l in freshwater and 20 ug/l
in saltwater?

5) A ratio was derived for the Squamscott River to convert the
chlorophyll threshold from summer to annual. How applicable is
this ratio for other waters?

Dissolved oxygen

6) Grab samples for D.O. most likely do not reflect minimum D.O.
values and therefore the TN threshold of 0.57 mg/1 should be given
minimal weight. The sonde data only supports that the D.O
threshold is somewhere between TN of 0.39 mg/] (high end of the
range where D.O is fine) and 0.45 mg/l (low end of the range
where D.O was not fine). When you couple this with the
macroalgae data which indicates that TN should be less than 0.42
mg/1 to prevent nuisance macroalgae (also an important indicator
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of aquatic life impairment) it does not appear that the identified
target of 0.5 mg/l TN will be protective of aquatic life.

7) It may be useful to look at the swing in DO concentrations from
the Datasondes. Looking at daytime maximums versus night-time
minimums on each day at each location may be insightful.
Eutrophied areas generally experience hypersaturation during the
day followed by night-time crashes in DO.

8) The D.O criterion is 5.0 mg/l minimum; there is no allowance
for 10% exceedence of this threshold.

Eeelgrass

9) Light Attenuation Coefficient -- We understand the use of the
22% of surface light as the endpoint for the quantity of light
needed for eelgrass survival. As cited in your document, the
Chesapeake Bay program developed a figure of >22% ambient
light as needed for eelgrass survival. It should be noted, however,
that this figure refers just to the survival of an adult shoot, it does
not guarantee that quantity of light is sufficient to support
successful reproduction and production of viable seeds.
Reproduction is an energy intensive activity, so successful
reproduction will likely require substantially more than 22%
ambient light. We do not suggest a recalculation utilizing a
different light attenuation coefficient, because a scientifically valid
number to address our point is not yet known. We make this point
to highlight that this part of the analysis is not conservative and
results in a higher nitrogen concentration than what is actually

required. However, this target may be more appropriate if the
compliance point is upstream in the tidal tributaries, as reported on
page 45 of the report, as this would ensure that nitrogen
concentrations are less than 0.32 mg/L throughout the vast majority

of the estuary.

10) EPA concurs with the assertion that nitrogen strongly
contributes to water column turbidity which results in impacts to
eelgrass. Even though the analysis is correlative, we are seeing
strong relationships in the data and multiple components of the
conceptual model have been corroborated.

11) Page 45 - additional research needed; states that deep edge
depth (zmax) is needed.. Details on what is involved in zmax
estimations and how the zmax information will be used should be

included.
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10) EPA concurs with the assertion that nitrogen strongly
contributes to water column turbidity which results in impacts to
eelgrass. Even though the analysis is correlative, we are seeing
strong relationships in the data and multiple components of the
conceptual model have been corroborated.

11) Page 45 - additional research needed; states that deep edge
depth (zmax) is needed.. Details on what is involved in zmax
estimations and how the zmax information will be used should be

included.

Macroalgae

12) The abundance of nuisance macroalgae is an important
indicator of aquatic life use support, in both eelgrass and
non-eelgrass areas. More information on the negative impacts of
nuisance macroalgae would be helpful so the reader fully
understands the importance of this issue.
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From: Basile.Alfred@epamail.epa.gov

Sent: Monday, September 28, 2009 3:48 PM

To: Edwardson, Ken

Cc: Reid.Wendy@epamail.epa.gov; Trowbridge, Philip; Comstock, Gregg; Currier, Paul M.;
Tulloch, Megan L.

Subject: RE: Add to [Cause_LUT] ?

Hi Wendy,

We have been working with NH for quite some time on the development of their numeric nutrient criteria
for the Great Bay estuary -- a very important achievement for the State. From a standards perspective,
the light attenuation coefficient is somewhat analogous to other measures of clarity such as turbidity and
TSS. If at all possible, it is very important that we acknowledge this parameter as a cause of

impairment. This is one of several parameters, others being turbidity or excess algae, that often lead to a
determination that excess nutrients are the problem. Maybe we can talk sometime this week if you would

like. Thanks for your time.

Alfred Basile

U.S. EPA New England
Water Quality Branch
1 Congress Street
Suite 1100 (CWQ)
Boston, MA 02114

basile.alfred@epa.gov
tel: (617) 918-1599
fax: (617) 918-2064

To: "Reid.Wendy@epamail.epa.gov" <'Reid.Wendy@epamail.epa.gov'>, Alfred Basile/R1/USEPA/US@EPA
From: "Edwardson, Ken" <Kenneth.Edwardson@des.nh.gov>

Date: 09/28/2009 02:04PM

cc: "Trowbridge, Philip" <Philip.Trowbridge@des.nh.gov>, "Comstock, Gregg"
<Gregg.Comstock@des.nh.gov>, "Currier, Paul M." <Paul.Currier@des.nh.gov>, "Tulloch, Megan L."

<tulloch@rti.org>
Subject: RE: Add to [Cause_LUT] ?

Hi Wendy,

We are working with R1 to have a compleled and signed 303(d) by
the closc of the FFY. The ability to assign impairments to our Numeric
Criteria for Clarity (light attenuation) is now critical. The database
should be reflecting the contents of our water quantity standards. Cur
standards should nct need Lo be altered to reflect the DB.
http://des.nh.gov/organization/divisions/water/wmb/wgs/documents/2008061
0_estuary criteria.pdf

Yes, clarity is an indicator of many other causes just as low dissolved
oxygen is an indicator of high nutrients, poor reaeration, high BOD,
high S0OD,... but we none the less have numeric critcria for dissolved
oxygen and list waters as impaired due to low DO.

1





‘Al - Any thoughts you would like to offer here?

What more can we offer to help you in your reconsideration?

Thanks
Ken

Ken Edwardson

NH DES, Water Quality Assessment Program

PO Box 95, 29 Hazen Drive

Concord, NH 03302

P: (603) 271-8864

F: (603) 271-7894

Kenneth.Edwardson@des.nh.gov
http://des.nh.gov/organization/divisions/watexr/wmb/swga/index.htm

————— Original Message—--———-—

From: Edwardson, Ken

Sent: Wednesday, September 16, 2009 11:46 AM

To: 'Reid.Wendy@epamail.epa.gov'; Tulloch, Megan L.

Cc: Hoskinson, Mellony D.; Reems.Shera@epamail.epa.gov; Trowbridge,

Philip
Subject: RE: Add to [Cause_LUT] ?

Hi,

Water clarity is not a direct effect of turbidity and chlorophyll-a. It
is an independent measure which provides the best information relative
to eelgrass survival potential.

We have set water quality criteria for water clarity.
http://des.nh.gov/organization/divisions/watex/wmb/wgs/documents/2009061

0_estuary criteria.pdf -

Ken

----- Original Message-----

From: Reid.Wendy@epamail.epa.gov [ mailto:Reid.Wendy@epamail.epa.gov K
Sent: Wednesday, September 16, 2009 9:58 AM

To: Tulloch, Megan L.; Edwardson, Ken

Cc: Hoskinson, Mellony D.:; Reems.Shera@epamail.epa.gov

Subject: RE: Add to [Cause_LUT} ?

Hi Megan and Ken,

I'm sorry for the delay. I wasn't familiar with Light Attenuation and
had been waiting to hear back from some of my colleagues for a
recommendation on this one. I just spoke with a member of the national
survey team who said that Light Attenuation Coefficient is more of an
indicator or measurement rather than a cause of impairment. She
considers that where the light doesn't filter through as much in lower
depths, the cause of impairment would be something more like turbidity
or algal blooms, etc, rather than the light attenuation itself. For
that reason, I'm reluctant to add Light Attenuation Coefficient as a
cause of impairment in the look up table. If the state wants to retain
that information, can that information be recorded in another location,
such as under observed effects, or as a user flag, or in one of the
comment fields instead?

Wendy





Wendy Reid, US EPA, Office of Water

EPA West, Room 7313-J

Phone: 202-566-1705, Fax: 202-566-1331

Mail (USPS): 1200 Pennsylvania Ave NW (4503T), Washington, DC 20460
Delivery (UPS, FedEx): 1301 Constitution Ave NW (7313), Washington, DC

20460

Reid.WendyRepa.gov e
Froms "Tulloch, Megan L." <tulloch@rti.org>
Tos: Shera Reems/DC/USEPA/US@EPA, Wendy Reid/DC/USEPA/US@EPA

Cc: "Hoskinson, Mellony D." <mdhoskinsonlrti.org>, “Edwardson,
Ken" <Kcnneth.Edwardson€des.nh.gov>

Date: 098/16/2009 09:24 AM
Subject: RE: Add to [CauseﬁLUT] ?
Hey Shera,

Ken kindly reminded me of this request this morning. Can you let me
know if you approve this cause being added to the CAUSE_LUT?

Thanks— Megan

From: Tulloch, Megan L.

Sent: Sunday, August 09, 2009 3:41 PM

To: 'Reems.Sheralepamail.epa.gov'; Reid.Wendy@epamail.epa.gov
Cc: Hoskinson, Mellony D.

Subject: FW: Add to {Cause_ LUT] ?

Are you ok with adding this to the causes LUT?

From: Edwardson, Ken [ mailto:Kenneth.Edwardson@des.nh.qov ]
Sent: Friday, August 07, 2009 11:59 AM '

To: Tulloch, Megan L.

Cc: Trowbridge, Philip; basile.alfred@epamail.epa.gov
Subject: Add to [Cause_LUT] ?

Hi Megan,

Still trying to finalize the 2008 assessment here and we would like a
new Impairment (cause) added to the Impairment_LUT (Cause_LUT) table. I
checked http://www.epa.gov/waters/adb/documents/CAUSES LUT.xls and it
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appear we were the most recent requester.

We would like to add,

Impairment Light Attenuation Coefficient

Name

Impairment The diffuse light attenuation coefficient

(Kd)

Desc is a measure of the rate at which
photosynthetically active radiation is
attenuated as it passcs down through the

water

column.

We are using it in the context of Nutrients but looking at the ADB
Impairment_ Group LUT I think the only logical "group" would be "OTHER"

Thanks,
Ken

Ken Edwardson

NH DES, Water Quality Assessment Program

PO Box 95, 29 Hazen Drive

Concord, NH 03302

p: (603) 271-8864

F: (603) 271-7894

Kenneth.Edwardson@des.nh.gov
http://des.nh.gov/organization/divisions/water/wmb/swqga/index

.htm

This Email and any files transmitted with it are confidential and are
intended solely for the use of the individual or entity to whom they are
addressed. This communication may contain material protected by law or
regulation. If you are not the intended recipient or the person for
delivering the Email for the intended recipient, be advised that you
have received this Email in error and that any use, dissemination,
forwarding, printing, or copying of this Email is strictly prohibited.
If you believe that you received this Email in error, pleasec notify me
at the Department of Environmental Services at 603.271.2471.
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Mulholland, Evan

From: Trowbridge, Philip [Philip. Trowbridge@des.nh.gov]
Sent: Wednesday, November 26, 2008 3:46 PM

To: Comstock, Gregg; Currier, Paul M.; Edwardson, Ken
Cc: Diers, Ted

Subject: RE: 303d-EPA wants us to list Gt Bay for N

We would most certainly list GB as impaired in 2010 so this is really a timing issue.

I have always felt uncomfortable when discussing the chloride impairments on 1-93 because EPA, not DES, put them on
the list. If the listing is inevitable, | think DES should be the one to add the waterbodies to the list, not EPA.

If we are going to add GB, we should take advantage of the opportunity to resolve some cther inconsistencies. For
example, the TN concentrations are highest in the Cocheco but this AU was not listed because we have not seen high
chlorophyll-a there. With the draft criteria, we have a justification for adding the Cocheco River, Upper Piscatagua River,
Bellamy River, Great Bay, and Little Bay based on the median TN concentrations in these waterbodies. These
waterbedies plus the four already on the list cover all of the GBE down te Dover Point. The only portion of the estuary that
would not be impaired for nitrogen would be the Lower Piscataqua and Portsmouth Harbeor. At least there would be an
even playing field for all watershed municipalities — except for those discharging to the lower Piscataqua (Portsmouth,
Newington, Kittery).

----- Original Message-----

From: Comstock, Gregg

Sent: Wednesday, November 26, 2008 10:26 AM

To: Currier, Paul M.; Trowbridge, Philip; Edwardson, Ken
Subject: 303d-EPA wants us to list Gt Bay for N

Hi all,
Al Basile just called.

To avoid a potential lawsuit with CLF, EPA has decided that Gt Bay should be listed for N. The basis for
this is Phil's recent nutrient analysis and bar graph showing Gt Bay concentrations exceed the preliminary
0.32 mg/L N threshold for eelgrass. He said that prior to this, Phil Colurruso and Matt Liebman had done
some statistical analyses of our data and concluded that Gt Bay should be listed.

| said the reason why we didn't list it is because Phil's analysis was conducted_after we submitted the
303d list. It's a timing issue. [f after advise from the workgroup, DES decides to use 0.32 mg/L and
develops protocols for determining where this value should be applied (ie, where would eelgrass grow),
DES will list any additional waters for N in 2010. Al will contact Tom Irwin to see if they would wait until
2010.

If CLF wants Gt Bay listed in 2008 (or they file a lawsuit), Al asked if we would be amenable to amending
our 303d list which | presume would mean another public notice. If we don't, EPA would issue a partia!
approval and take steps to add Gt Bay to our 303d list (through the federal register)

1. Are we at a point where we feel comfortable listing Gt Bay for N?

2. If so, should we wait until 2010 or should we help EPA out and file an amendment to our 303d list (assuming CLF
does not agree to wait until 2010).

Please let me know Dec 3

Thanks






Gregg Comstock, P.E,

Supervisor, Water Quality Planning Section
NHDES Watershed Management Bureau
603-271-2983 603-271-7894 (fax)
gcomstock@des.state.nh.us
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My comments on the Great Bay nutrient criteria
draft document

Alfred Basile,
Matt Liebman to: Phil 11/21/2008 01:11 PM
Colarusso,
From: Matt Liebman/R1/USEPA/US
To: Alfred Basile/R1/USEPA/US@EPA, Phil

Colarusso/R1/USEPA/US@EPA, David
Pincumbe/R1/USEPA/US@EPA, Jean

Al, and the rest of the crew, here are my final comments. | won't address
issues that | think the rest of you will be addressing.

A good introductory sentence that praises there efforts would be good. |
like the overall weight of evidence approach, and that they are applying a
conceptual model that tests whether there is a dose response
relationship in the data. And, most importantly, they find secondary, or
independent, impacts from increasing concentrations of nutrients. These
secondary impacts are independently related to use impairments. Thus,
they are following a sound scientific approach to determine nutrient and
chlorophyll thesholds above which impairments are likely to occur.

We discussed the issue about phosphorus limitation in the tributaries. We
should stress that since the data indicate that phosphorus may be a
limiting nutrient in the tributaries, it is important to move forward with
protective criteria for phosphorus in rivers and streams.

They eliminated some data below detection limit. This may introduce
some bias in the dataset, so it is worthwhile to find out how many
samples were excluded.

| have no problem with using a 90th percentile approach for a swimming
threshold, but a little more explanation of the 20 mg/I chlorophyll standard
is called for, since that influences the criterion strongly. As we discussed,
we are concerned that the threshold for freshwater is 15 ug/l, but for
saltwater it is 20 ug/l. Can that be reconciled, or explained? This is
important, because that would result in a nitrogen criterion closer to 0.55
mg/l TN.

To convert the threshold from yearly to summer, they applied the ratio of
the summer to the year for one tributary (Squamscott), but I'm wondering
if the same ratio holds for the other tributaries.

Re-reading the last paragraph on the bottom of page 41, | think he
misstated his conclusion. He says that organic matter may be
responsible for 47% of turbidity. That was the conclusion from the
previous paragraph. In this paragraph, he is correlating turbidity with
nitrogen (not particulate matter).

Anyway, the next paragraph opening sentence is the key sentence. He
says that chlorophyll and half of turbidity are causally linked to nitrogen.
This will be an objectionable sentence to some people, because the data
are correlations, not causal. So, we should stress that even though the
data are correlative, because of the strong relationships exhibited in the
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data, and because many components of the conceptual model seem to
be corroborated, it is very likely that nitrogen strongly contributes to
turbidity in the water column, resulting in impacts to eelgrass. The
question would be where does the nitrogen in the particulate matter come
from? Does it come from terrigenous sources, salt marsh detritus, or
decomposition from eelgrass, macroalgae, or phytoplankton sources. |
wonder if that has been studied in Great Bay. I'm sure it has been studied
in other estuaries like Great Bay.

Hope that helps.

Matthew Liebman
Environmental Biologist
US EPA New England
One Congress Street
Suite 1100 (COP)
Boston, MA 02114-2023

liebman.matt@epa.gov
tel: 617-918-1626
fax: 617-918-0626
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Re: Fw: Request for revisions to the New Hampshire 2008 303(d) list to
include Great Bay tidal waters assessments based on new nutrient criteria

Ann Williams

to:

Alfred Basile

08/18/2009 11:56 AM

Cc:

Beth Edwards, Stephen Silva

Show Details

I've only glanced briefly at this. One thing that caught my attention was
Paul's reference in the cover letter to numeric nutrient criteria that DES
published in June 2009. Because these criteria have not been adopted into
the WQS and submitted to EPA for review and approval, it's important to
make clear that these are not formal "criteria" but rather are based on
DE5S's interpretation and application of the State's existing narrative
criteria. Let me know if you have questions or want to discuss.

Alfred Basile/R1/USEPA/US
08/17/2009 09:39 AM
To
Beth Edwards/R1/USEPA/US@EPA, Stephen Silva/R1/USEPA/US@EPA, Ann

Williams/R1/USEPA/US@EPA
ccC

Subject
Fw: Regquest for revisions to the New Hampshire 2008 303(d) list to include

Great Bay tidal waters assessments based on new nutrient criteria

Hello all,

Attached is a letter from NHDES requesting amendment of the 2008 303 (d)
list to add Great Bay waterbody segments for N.

I'm working off-site today (508-347-8029) and then on leave tue, wed, and
fri this week.

————— Forwarded by Alfred Basile/R1/USEPA/US on 08/17/2005 09:33AM -----

To: Alfred Basile/R1/USEPA/US@EPA

From: "Currier, Paul M." <Paul.Currier@des.nh.gov>

Date: 08/14/2009 04:32PM

cc: "Stewart, Harry" <Harry.Stewart@des.nh.govs>, "Comstock, Gregg"
<Gregg.Comstockedes.nh.govs>, "Trowbridge, Philip"
<Philip.Trowbridge@des.nh.gov>, "Edwardson, Ken"

<Kenneth.Edwardson@des.nh.gov>
Subject: Request for revisions to the New Hampshire 2008 303(d) list to
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include Great Bay tidal waters assessments based on new nutrient criteria

Hi Al - Here is a letter request for revisions to the New Hampshire 303 (d)
list, together with the details of the revised assessments for Great Bay
tidal waters on which the request is based. A hard copy is in the mail.
Don't hesitate to call or email if you have questions.

Paul M. Currier, PE, PG

Watershed Management Bureau Administrator

Water Division, NH Department of Environmental Services
29 Hazen Drive, PO Box 95

Concord , NH 03302-0095

603.271.3289 fax 603.271.7894
paul.currier@des.nh.gov

[attachment "20090814 Transmittal Letter to EPA.pdf" deleted by Amn
Williams/R1/USEPA/US] [attachment "20090813 2008 303d List Update for
Nitrogen and Eelgrass,pdf" deleted by Ann Williams/R1/USEPA/US]
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December 9, 2009 R&CEEVED

! REGION1
g 1 CONGRESS STREET, SUITE 1100
S BOSTON, MASSACHUSETTS 02114-2023

Harry T. Stewart, P.E., Director DEC 14 2003

Water Division '
Department of Environmental Services _ DEPARTMENT OF

29 Hazen Drive ENVIRONMENTAL SERVICES

Concord, New Hampshire 03301
Dear Harry:

We have reviewed the draft document, “Preliminary Watershed Nitrogen Loading

" Thresholds for Watershieds Drairing to the Great Bay Estuary”. - Overail, we are
impressed with the comprehensiveness of the technical analysis and we believe it
represents a scientifically valid approach for identifying the load reductions needed to
fully restore water quality in the Great Bay Estuary system. We have major concerns,
however, with the proposed nitrogen limits for municipal wastewater treatment facilities
and do not believe those limits will achieve water quality goals. We also have a few
technical comments relative to the report and these are included as an attachment to this
letter.

Our major concerns are with the New Hampshire Department of Environmental Services’
(NHDES) recommendations contained in the report. These concerns are outlined below:

- The nitrogen targets for each sub-estuary reach must be consistent with fully restoring
designated uses as defined in the Surface Water Quality Regulations. Applicable
regulations include:

“All surface waters shall be restored to meet the water quality criteria for their
designated classification, including existing and designated uses, and to maintain
the chemical, physical, and biological integrity of surface waters.”

“The surface waters shall support and maintain g balanced, infegrated, and
adaptive community of organisms having a species composition, diversity, and.
Junctional organization comparable to that of similar natural habitats of a region.”

“Differences from naturally occurring conditions shall be limited to non-
detrimental differences in community structure and function.”

‘Wherever eelgrass historically existed, nitrogen reduction targets must be consistent with
achieving the nitrogen criteria established for the restoration and protection of eelgrass
habitat. It is not sufficient to establish nitrogen targets that only achieve dissolved oxygen
criteria (rather than the lower nitrogen criteria needed to protect eelgrass) in tidal rivers
where eelgrass historically existed. If restoring eelgrass is not feasible, and such a
demonstration can be made consistent with the Use Attainability Analysis provisions in
state and federal regulations, the state can pursue a change to the standards.

Toll Free «1-888-372-7341
Intemet Address (URL) ¢ http://www.epa.gov/regioni
Recycled/Recyclable s Printed with Vegetable Oil Based Inks on Recycled Paper (Minimum 30% Postconsumer)
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- The report recommends wastewater treatment facility limits for nitrogen of 8.0 mg/1.
Based on the analysis in the report, however, those limits would still result in excessive
nitrogen loading and violations of water quality standards, unless nonpoint source loads
are reduced by 68 - 78%. Such a dramatic reduction in nonpoint source loads could not
be achieved without substantial new statutory and regulatory requirements, along with
enforcement authority and sufficient funding. We would like to discuss whether there is
~ arealistic plan to achieve those reductions. If not, an 8.0 mg/l limit for wastewater
treatment facilities is inconsistent with the requirement to meet water quality standards.

Affordability issues for wastewater treatment facilities associated with meeting lower
“nitrogen limits can and should be evaluated on a case by case basis in accordance with
federal affordability guidelines.

Given the severe impairments, including near total loss of eelgrass from tldal rivers and
from Little Bay, we believe it is imperative to act quickly to begin to reduce nitrogen
loads. Full restoration of this important resource will be significantly enhanced if we ezn-
begin the process of recovery before the remaining eelgrass in Great Bay is lost. As'you

~ know, the eelgrass remaining in Great Bay is showing clear signs of impaired health.

To this end we would like to meet with NHDES at your earliest convenience to discuss a
permitting strategy that is consistent with the requirements of the Clean Water Act and
that will result in permits that we can defend before the Environmental Appeals Board
from challenges that are likely to come from a diverse group of stakeholders. Please
contact me at (617) 918-1501 at your earliest convenience to arrange such a meeting.

Also, please contact me if you have any questions or if you want to discuss any of the
issues ralsed in our letter,

Smcyely

£phén Perkins, Director
Office of Ecosystem Protection






N

Technical Comments

1. Did the USGS studies that formed the basis for the attenuation assumptions include
rivers and streams experiencing cultural eutrophication resulting from excessive
- phosphorus loadings? Rivers and streams experiencing phosphorus driven cultural
eutrophication may have artificially high attenuation rates for nitrogen. As the
cultural eutrophication is controlled, the delivery rate of nifrogen may increase.

2. The sensitivity analysis only-varied salinity by 10% when the variability within sub- .
estuaries can vary by much more. We recognize that simplifying assumptions were
necessary and that a representative station for each sub-estuary had to be chosen, but
it is important to note that the upper part of most sub-estuaries will have significantly
lower salinities and potentially higher nitrogen levels than predicted. for the
representative stations. - -

3. Calibration to measured nitrogen concentrations was achieved by reducing the annual
stream flow variable by 25%. To the extent that other factors, e.g., uptake by micro
and macro-algae, might explain the over prediction of ambient nitrogen levels, this
should be discussed in the report.
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Estuarine Nutrient Criteria

Presentation to New Hampshire Estuaries
Project Technical Advisory Committee

Matthew Liebman, EPA New England

- : ; United State
New Hampshire Estuaries Project s‘ EPA S e S
September 30, 2005 Agency New England
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“We have a lot of problems,
so let’s get started”

EPA’s Nutrient strategy

Nutrients are a problem

Identify nutrient and biological levels below which nuisance or
impaired conditions are unlikely to occur; thus designated uses

are protected

Apply ecoregional reference condition approach, or effects
based approach

Adopt criteria into state water quality standards

- Examples from lakes and streams
- Factors to think about in developing nutrient criteria

- Expectations from EPA, a national perspective, and
examples from regional/state workgroups

New Hampshire Estuaries Project sEPA B etrofaction

September 30, 2005

Agency New England






Various Relevant and Essential DES Analyses Never Presented to EPA's Internal Peer Review Panel - (Trowbridge)

436
1 (Recess.)
2 | BY MR HALL:
3 Q M. Trowbridge, |'ve got a few nore questions

4 | about the 2009 criteria docunent, and then ask you sone

(63

wei ght - of - evi dence questions, hopefully, and then we

(o))

will go on fromthere. That should be pretty nuch
7 | cl osi ng.

8 2009 criteria docunent that you devel oped,
9 |that's a -- you said you used a wei ght - of -evi dence

10 | analysis to cone up with the criteria in that report;

11 [ right?
12 A Yes.
13 Q Did you include in that report the evidence

14 | that indicated that transparency was not the cause of

15 | eel grass loss in the systemthat you had devel oped in

16 | any of your earlier anal yses?

17 A VWhat are you referring to for an earlier

18 | anal ysi s?

19 Q That transparency, or analysis of transparency
20 | had not changed over tine; was that included anywhere in
21 | that report?

22 A No.

23 Q What about all the statenents that G eat Bay
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Various Relevant and Essential DES Analyses Never Presented to EPA's Internal Peer Review Panel - (Trowbridge)

437

1|is not a transparency-controlled system from EPA and
2 | Dr. Short, and those are the ones you and | wal ked
3 | through in your first round of the deposition. D d you

4 [ include the statenents that G eat Bay was not

5 | transparency-control | ed?
6 A |"mnot sure; | don't believe so.
7 Q Ckay. What about the -- did you include the

8 | statenents that the cause of eel grass | osses and changes
9 |in the system were unknown, statenments that were

10 | contained in the various 303d |listing docunents?

11 A. Uhm | have to | ook through. |'mnot sure.
12 | I'mnot seeing it here.
13 Q Did you include any of Mrrison's concl usions

14 | that the major factors controlling transparency in the
15 | systemwere, in fact, turbidity and col or-dissol ved

16 | organic matter, and not chl orophyll?

17 A | believe we included equations fromthe

18 | Morrison study.

19 Q Did you highlight the Morrison study concl uded
20 | that the transparency | evel of Geat Bay was accept abl e,
21 | and that you needed to | ook at sonething el se as the

22 | cause of eel grass dem se?

23 A. |'"'mnot sure if we have that statenment in
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Various Relevant and Essential DES Analyses Never Presented to EPA's Internal Peer Review Panel - (Trowbridge)

438
1 | here.
2 Q It's a pretty inportant statenent, isn't it?
3|1t nmade your report.
4 Did you -- well, did you include any
5 | di scussi on about how the primary graphs that you were
6 | using to devel op the transparency and nitrogen
7 | relationships were nerely correlations and did not
8 | denpnstrate causation?
9 A | don't believe so.
10 Q Actually, let ne ask you a quick question on

11 [that. Wth regard to the low DO relationship to

12 | chl orophyl |l -a, and your transparency relationship to
13 [ total nitrogen, both of those graphs are just

14 | correl ations, right; they do not show causati on?

15 A That is correct.

16 Q | s there anywhere in that docunent that you
17 | assessed the other factors, other confounding factors
18 | that inpact the DO regi ne, such as sedi nent, oxygen
19 | demand, river flow, Iow DO comng in from swanp areas? [iﬂ
20 | Did you assess that anywhere in this anal ysis?

21 A No.

22 Q What about the factors that are controll abl e

23 |in tidal rivers; did you assess whet her or not CDOV
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1| turbidity or any of the other factors that are
2 | significantly influencing the transparency |level in the
3|tidal rivers, is there any assessnent of that anywhere

4 |in that docunent?

(63

A Uhm can you clarify? Assessnent of what?

(o))

Q O how those factors influence and contr ol

7 | transparency in the tidal rivers?

8 A So in the tidal rivers specifically.

9 Q In the tidal rivers specifically.

10 A No.

11 Q | s there any assessnent about how t he change

12 [in rainfall patterns could have influenced the eel grass
13 | |l osses or the transparency occurring in the system

14 | anywhere in that docunent?

15 A Sorry. You said rainfall and what?

16 Q Just how rainfall patterns influenced

17 | transparency in eel grass populations in the systenf

18 A | don't believe so.

19 Q (kay. Does that report include any of the

20 | case-specific anal yses you did and eval uati ons that

21 | confirnmed TN did not cause any excessive algal growth in
22 | the systemor alter transparency in the system over

23 | ti nme?
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440
1 A You say case-specific analyses. What are
2 | those?
3 Q Your March 2008 presentation to EPA that said
4 [it"'s not a transparency issue. Does that -- was that
5 |analysis reflected in this assessnent?
6 A So you're tal king about, |like, the -- either

7 | the presentations or the interimreports?

8 Q Correct.

9 A Were they reflected in this report?

10 Q Unhm hnm

11 A | would say the interim anal yses are not

12 [ included in the report; no. They were not included in
13 [ the final report. Wat was included was the final

14 | anal yses.

15 Q The final analysis which left out all of these
16 | prior analyses that indicated transparency wasn't

17 | controlled by chlorophyll-a or nitrogen. Hmm Ckay.

18 Let's talk weight of evidence for a nonent.

19 | don't have any further questions on that. Here's a --
20 | darn it, what did |l do with it? Ah, right here.

21 MR HALL: Can we mark this as

22 | Exhi bit 89, please?

23

(Trowbridge Exhibit 89 marked for
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